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CERTIFIED CHECK TAKEN FROM TELLER’S WINDOW BY 
WRONG PERSON. 


It is not an unusual sight to see a group of young men and boys, 
standing around a teller’s window, especially in a large city bank, each 
one waiting for one or more checks which he has handed in to be certi- 
fied. Sometimes the teller takes a stack of checks which have been 
certified and calls off the names one by one. As he calls off each name 
someone in the crowd responds, takes the check and precipitates him- 
self towards the main entrance. . 

Ask any teller if he is not afraid that sometime he may hand out one 
of these checks to the wrong person. He will tell you that such a mis- 
hap is not likely to occur and he will probably go on to say that, even 
if such a check were taken by the wrong person, there would be no un- 
fortunate results for the reason that the person wrongfully taking the 
check would not be able to do anything with it. 

But, in making this assertion, the teller would be wrong. A trans- 
action of this kind recently resulted very unfortunately for a New York 
bank. And the most unfortunate part of the whole affair was that the 
bank, which suffered the loss, was entirely innocent of any negligent act; 
it was in that position where no degree of care, which it could reasonably 
have been called upon to exercise, would have protected it from the 
loss which it sustained. 

The decision referred to is one recently handed down by the New York 
Supreme Court, Empire Trust Company v. President and Directors of 
the Manhattan Company, which is published among the legal decisions 
in this issue. 

A firm of brokers drew its check for $1990, to the order of the plaintiff 
trust company and gave the check to a clerk with instructions to take 
it to the defendant bank, on which it was drawn, for certification, and 
after certification to use the check for the purchase of revenue stamps 

_ from the plaintiff. The clerk brought the check to the defendant bank 
and handed it to the teller for certification. After waiting sometime, 
he made inquiry for the check and it was then discovered that the check, 
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after being certified, had been taken by, or erroneously handed to, 
another party. The clerk hurried directly over to the offices of the 
plaintiff bank, but the person, who had wrongfully received the check, 
had already used it in the purchase of revenue stamps from the plaintiff. 
In order to obtain such stamps it is necessary for the purchaser to sign 
a requisition and, in the present case, it appeared that tht party who 
presented the check to the plaintiff had produced a requisition on which 
was forged the signature of the drawer of the check. 

In an action on a check or any other negotiable instrument, one de- 
fense that is not easily overcome is for the party sued to say that the 
instrument was never delivered. As a general rule a negotiable instru- 
ment does not take effect as a binding obligation until the person who 
executed it, or some one representing him, has delivered it to the person 
for whom it was intended. Prior to the adoption of the Negotiable 
Instruments Law there were many cases which held that, if an instru- 
ment had not been delivered, there could be no recovery on it even by 
a person who had paid value for it before maturity and without notice 
of that fact that it had not been delivered. Thus, if a check complete 
in form and payable to bearer were stolen from the drawer’s desk and 
negotiated for value, the transferee, under these decisions, could not 
enforce it against the drawer. 

But the Negotiable Instruments Law changed the rule. It provides 
that, in certain cases, it shall be conclusively presumed that the instru- 
ment was properly delivered. In such cases it will not do the party 
sued any good to say that the instrument was stolen from him. The 
law presumes that he delivered the instrument in the usual manner and 
that’s the end of it. This rule is found in section 35 of the statute which 
provides, in part: ‘‘Where the instrument is in the hands of a holder in 
due course, a valid delivery thereof by all parties prior to him so as to 
make them liable to him is conclusively presumed.”’ 

Now in the case under consideration, the check was never delivered 
by the drawer. Nevertheless, under the section of the statute above 
quoted, the plaintiff trust company might enforce the check, provided 
it could show that it was a holder in due course. 

The plaintiff paid value for the check and had no notice whatever 
of the irregular circumstances under which the check came to the hands 
of the party who presented it. But the difficulty with the plaintiff's 
contention that it was a holder in due course lay in the fact that it was 
the payee of the check. There are cases where it has been held that 
the payee of a check may nevertheless be a holder in due course. The 
court held, however, that the facts here involved were different and that 
the rule which permits a payee to be a holder in due course would not 
apply in favor of this plaintiff. The plaintiff, not being a holder in due 
course, could not claim the benefit of the presumption that the check 
had been delivered. And, since the drawer could show that the check 
had in fact never been delivered, the plaintiff could not recover. We do 
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not think that it will serve any good purpose to go into the reasoning of 
the court at this point. The argument is somewhat complicated and 
anyone who is sufficiently interested may turn to the opinion, which 
will be found herein on another page, and which fully sets forth the 
grounds upon which the court reached its conclusion. We do think, 
however, that it is important that bank officers, charged with the duty 
of distributing certified checks, understand the effect of this case and 
use every reasonable precaution to prevent a recurrence of the situation 
here outlined. 

TRUST COMPANY LIABILITY FOR SHRINKAGE IN TRUST FUND. 


In most jurisdictions a trustee is limited by statute as to the securi- 
ties in which he may invest the trust fund. The object of these statutes 
is to protect the beneficiaries, who are usually minors or persons without 
the business training necessary to properly look after their own interests- 
Often, however, the person who creates a trust fund will, in the deed 
or other instrument of trust, specifically provide that the trustee is not 
to be restricted by these statutory provisions, but is to exercise his own 
judgment in the matter of making investments. This is frequently 
done where a trust company is named as trustee. In such cases the 
donor of the trust feels that the granting of such discretion to the trus- 
tee will operate for the benefit of the beneficiaries. He knows that the 
discretion will not be improperly exercised and that the confidence thus 
imposed upon the trustee will not be abused. 

The provisions, found in wills and trust deeds, freeing the trustee 
from the hampering effects of the statutory provisions as to the invest- 
ment of trust funds, differ widely in their terms and phraseology. If 
there is one thing, toward which a trustee should direct his careful at- 
tention, it is this provision in the deed or will which broadens his powers 
of investment and tells what he may do in the matter of investing the 
trust fund. 

The New York Court of Appeals has recently made a decision, which 
bears out the soundness of this statement. The trust company, which 
acted as trustee under a will in this instance, did not misconstrue its 
powers. But, according to the view of the court, it failed to take neces- 
sary precautions to make sure that it was acting within its powers. It 
unknowingly and innocently exceeded those powers. As a result it was 
held responsible in a large sum of money respresenting the shrinkage in 
the value of certain securities, in which the trust fund had been placed. 

On another page will be found an article, entitled ‘“Trust Company 
Held Responsible for Shrinkage in Trust Estate,’’ which is based upon 
the New York decision referred to. A perusal of this article is recom- 
mended to trust company officers, in charge of the investment of trust 
moneys held by the company. The case shows how essential it is for 
the officers of the company to be ever upon their guard. 
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PARTICIPATION MORTGAGES 


It is the practice with many trust companies, having a number of 
trust estates under their control and management, to take a mortgage 
in the name of the company and subsequently allot the investment 
in portions to different trust estates. This class of investmentis 
known as a participation mortgage. It is a convenience to the trust 
company and a positive benefit to the trust estates which share in the 
investment. Its particular advantage lies in the fact that it enables 
the trust company to promptly and safely invest trust funds in its keep- 
ing and to keep such funds continually invested. 

There are certain objections on legal grounds to this method of in- 
vestment. There is a rule of law to the effect that a trustee shall not 
invest trust funds in his own name. The law also requires that a trus- 
tee shall not mingle trust funds with his own money and that he shall 
not mingle the moneys of one trust estate with those of another. Never- 
theless the practice of placing the funds of several trust estates into one 
mortgage, because of its many practical advantages, has found favor 
and has become more and more common. °° 

Until recently the legality of such an investment, in New York at 
least, has been unsettled. The New York Court of Appeals, in a de- 
cision known as Matter of Union Trust Company, has passed upon the 
propriety of the participation mortgage. The practice is upheld where 
certain details, looking toward the protection of the beneficiaries, are 
attended to by the trust company. 

This decision is made the subject of an article, published elsewhere 
in this issue, describing in detail the investment of trust funds in a 
participation mortgage and indicating the steps, which must be taken 
by the trust company, in order that investments of this character may 
not be objectionable on legal grounds. 


UNCERTAINITY OF CASHIER’S POSITION IN MISSOURI 


Under the laws of Missouri a contract for the employment of a bank 
cashier, or in fact any other officer or employe of a bank is a meaningless 
formality. Notwithstanding any contract, which may be entered into 
between a bank and an officer or employe, the officer or employe may 
be dismissed at any time at the pleasure of the board of directors. 

The statutes of Missouri provide: ‘““The directors may appoint or 
remove any cashier or other officer or employe at pleasure.’’ This par- 
ticular provision was applied in a recent decision of the Supreme Court 
of Missouri, Citizens’ Bank of Hayti v. Wells. The opinion of the court 
will be found among the legal decisions published in this issue. It ap- 
peared that on February 7, 1911, the board of directors of the plaintiff 
bank held a meeting. The following was found in the records of the 
proceedings of that meeting: ‘‘The members of the board elect of the 
Citizens’ Bank of Hayti, Hayti, Missouri, met at its banking house in 
Hayti, Missouri, for the purpose of organization and the selection of officers 
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for the ensuing year.” Following this statement is a list of the officers 
of the bank, among whom the defendant appears as cashier. In the 
early part of April, of the same year, the plaintiff bank apparently de- 
cided that it could get along without the services of the defendant as 
cashier, and it appears that the defendant was requested to place his 
resignation in the hands of the directors, such resignation to take effect 
not later than May Ist. The defendant, it seems, refused to comply 
with the desire of the directors of the bank; in the matter of resigning, 
contending that he had been retained for a period of a year and was 
ready and willing to carry out his part of the contract. 

On May 3rd the defendant was notified that he could no longer act 
as cashier of the bank. On that day he owed the bank an overdraft 
amounting to $11.92. The salary which would be due him for the bal- 
ance of the year, for which he had been employed, would amount to 
$600. From this amount he deducted the amount of the overdraft and 
drew a cashier’s check on the plaintiff bank for the difference, $588.08, 
took that check over to the Bank of Hayti, and “‘cleared”’ the two banks, 
in which clearing that check was placed to his credit in the other bank, 
and the plaintiff’s account in that clearing was reduced by the amount 
of the check. . 

The present action was brought against the defendant and the surety 
on his bond, providing for the proper discharge of his duties as cashier. 
It was held that the cashier was not entitled to retain the advanced 


salary which he had thus paid to himself and the bank was allowed to 


recover. 

Referring to the statutory provision above mentioned the court said: 
“The evident purpose of that statute was to prevent the employment of 
such bank officers under a contract which should put it beyond the 
power of the board to remove at any time. 

“The state has the right to prescribe the general policies which shall 
be observed in the conduct of such institutions; and, as was well said in 
Wells v. National Surety Co. (App.) 184 S. W. 474, Wells entered into 
his employment as such cashier with knowledge of that statute. 

“Appellants say that the statute contravenes section 15, art. 2 of our 
state Constitution, which denounces ex post facto laws and laws im- 
pairing the obligations of contracts. As our statute was in existence 
when Wells was employed as such cashier, the statute is not subject to 
such objection.”’ 

BSESESECECECECESES 
A BANKING TRANSACTION INVOLVING A SPECIAL DEPOSIT. 

As a general rule a bank has a lien upon a deposit for the amount of 
any claim due and owing to it from the depositor. This rule does not 
apply, however, in a case where the deposit is made and accepted by the 
bank for a particular purpose. For instance, if John Smith deposits 
money in a bank, informing the bank at the time that he is making the 
deposit for the purposeJof paying a certain check, which he has issued 





82 THE BANKING LAW JOURNAL 


or intends to issue and the bank accepts the deposit upon these terms, 
the bank thereby waives what is known as its banker’s lien. If, before 
the check is presented, a note of John Smith’s, which the bank holds, 
falls due the bank cannot apply the deposit to the payment of the note. 
It must stand by its agreement and pay the check when it comes in, 
and look to some other source for the collection of its note. These are 
substantially the facts which appear in the case of Cotulla State Bank 
v. Herron, a recent decision of the Court of Civil Appeals of Texas and 
published among the legal decisions in this issue. 

Another question also came up in this case. It was a question as to 
the authority of a bank clerk to certify a check drawn on the bank. It 
appeared that the person to whom the check in question was delivered, 
called up the bank on which it was drawn for the purpose of finding out 
whether or not the bank would pay the check. At the time when this 
party called the bank up, the clerk was in sole charge. His duties were 
to keep the books of the bank, receive deposits, pay checks, and during 
the noon hour to act as sole custodian and manager of the bank. This 
clerk informed the holder of the check that the bank would pay it upon 
presentment. 

When the holder called up the bank he did net know what individual 
answered his call, nor whether there were any limitations upon his au- 
thority, in the matter of certifying checks, and he made no inquiry on 
this point. a 

In the first place it is to be noted that this was a verbal certification. 
In all of the states which have adopted the Negotiable Instruments Law, 
and there are only four which have not, the certification or acceptance 
of a check, to be valid, must be in writing. Texas is one of the states 
which has not adopted the statute, and in this state it is held that a 
verbal certification is binding, provided the party, seeking to hold the 
bank, receives the check in reliance upon the certification. This question 
did not arise in the case, but is mentioned in passing, so as not to mis- 
lead anyone into believing that there is a general rule to the effect that 
a verbal certification is good. The question here presented was as to 
the clerk’s authority, to bind the bank, by agreeing to accept or certify. 
It was pointed out that whether or not the clerk had actual authority, 
he held himself out as having such authority, and at the time of the 
transaction, was in entire charge of the bank’s business. It was held 
that, for these reasons, the bank was liable upon his certification. 


HOW A CHECK SHOULD BE COLLECTED. 


It is not always practicable for a bank, receiving items for collection, 
to collect them in money. Yet the law says that a bank, which receives 
a check or other instrument for collection, is bound to collect it in money 
and is not permitted to receive in payment the debtor’s draft or other 
obligation. Time and again the courts have held that if, instead of 
making the collection in money, the collecting bank receives the drawee’s 
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draft or check, and. for some reason is unable to collect such check or 
draft, it is liable to the person for whom it is acting in making the col- 
lection, as though it had collected the amount in money. 

Of course it is only in the exceptional case that the collecting bank 
assumes any actual risk in receiving the debtors check or dtaft in- 
stead of money in payment. There are instances, however, where the 
circumstances should put the collecting bank upon its guard. To il- 
lustrate, if the collecting bank has reason to believe, that the drawee is 
in a weakened financial condition, then it should insist upon receiving 
payment in money. Above all if the check is not promptly paid the 
collecting bank should immediately protest it. When a situation of this 
kind arises it is no time for the collecting bank to exercise its discretion 
or judgment. If it has any reason to feel doubtful or uncertain, it 
should protest promptly and return the item to the person from whom 
it was received. If, instead of doing this, the collecting bank permits a 
delay it is liable to be held responsible for any loss that may result, al- 
though it may have acted with the best of intentions and in perfectly 
good faith. 

A Mississippi decision, Bank of Shaw v. Ransom, published among 
the legal decisions in this issue, brings out the points above emphasized. 
The plaintiff, Ransom, being the payee of a check for $2550, drawn 
on the State Bank of Shaw, deposited it for collection and in due course 
it came to the hands of the defendant, the Bank of Shaw, located in 
the same town as the drawee. At the time when the defendant bank 
received the check its officers where advised that the drawee bank was 
probably in financial straits. In fact it had reason to believe that the 
drawee was hopelessly insolvent. The following statement, taken from 
the opinion, indicates what action was taken in this case by the defend- 
ant, Bank of Shaw. ‘It was the custom of the two banks of Shaw to 
make clearances each day. The debtor bank would then give to the 
creditor bank a check to cover the balance due on clearance. In this 
instance the appellant (Bank of Shaw), it seems, was unwilling to take 
the check of the State Bank in settlement of the balance, but it never- 
theless appears that the check in question was taken and stamped paid by 
the appellant, but it was not delivered to the State Bank. The appellant’s 
defense seems to be that it refused to take the check of the State Bank 
in payment, but merely received it to ascertain whether the Memphis 
Bank, on which the exchange was drawn, would pay it. The exchange 
was not forwarded to the Memphis Bank, but the next day the appellant 
protested the check which is the subject of this controversy. The rea- 
son assigned for not protesting promptly was that the appellant hoped 
that the officers of the bank would come to the rescue of the insolvent 
institution.”’ 

Mr. Ransom sued the appellant for the amount of the check, upon 
the theory that it was the duty of appellant to have protested the check 
when payment was refused, that the bank was charged with the duty to 
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get cash, or, failing to do so, it was the duty of the bank to immediately 
protest same, but if it chose to adopt another course, and receive the 
exchange tentatively, that the appellant thereby accepted the risk of 
this irregular procedure, and was liable for the full amount of the check. 

It was held that the defendant bank was liable. ‘The authorities,” 
the court said, ‘‘are numerous and uniform to the effect that collecting 
banks must use diligence to protect parties who intrust them with the 
collection of commercial paper. This is elementary law, and we do not 
deem it necessary to cite authorities to support the obvious. 

“‘We have stated the recorded facts as favorable to appellant as pos- 
sible. There is much evidence less favorable to its contention. There 
can be no doubt that appellant was negligent; that it not only elected 
to take chances by delaying the protest, but it is clear that its officers 
made no effort to protect the interest of Mr. Ransom.” 


A bank has a right in general to set off against a deposit any matured 
promissory note or other claim owing to it by the depositor. The 
bank’s rights in this record are affected by various circumstances such 
as the insolvency or death of the depositor. 

A recent Massachusetts case, Laighton v. Brookline Trust Company, 
which will be found among the legal decisions in this issue, involves the 
right of a bank to take advantage of its lien after the death of the de- 
positor. The plaintiffs in this case were the executors of the Laighton 
estate. On the date of Laighton’s death he had on deposit in the de- 
fendant bank the sum of $1,354.50. At that time the bank held four 
promissory notes on which Laighton was liable none of which, however, 
were due. Upon receiving letters testamentary, the plaintiffs, instead of 
taking over the account or opening a new account, as properly they 
should have done, continued the old account, and from time to time 
deposited in it funds belonging to the estate. About a year after 
Laighton’s death the plaintiffs notified the defendant bank that the 
estate might prove insolvent and a few days later the bank charged the 
amount of the notes, with the interest due thereon, against the account. 
The question presented is whether the defendant bank had a right to 
make such application of the deposit, and if so, to what amount. The 
court decided that the bank was entitled to set off the notes against the 
deposit as it existed at the date of Laighton’s death. 





TRUST COMPANY HELD RESPONSIBLE FOR 
SHRINKAGE IN TRUST ESTATE. 


Trust Company Surcharged with Amount of Depreciation of 
Trust Estate, where Fund not Invested in Conformity 
Specific Instructions of Will. 


The New York Court of Appeals has recently handed down a decision 
of particular interest to trust companies in the United States. It sur- 
charges a trust company with the shrinkage in a trust estate, amounting 
to upwards of one hundred thousand dollars, on the ground that the 
trust company failed to see to it that the fund, which it held as trustee 
under a will, was invested in accordance with the provisions of the will. 

The facts are not complicated and may be briefly stated as follows: 
The will directed the executors to turn over to the trust company as 
trustee a sufficient amount of money or securities to provide a certain 
income for the beneficiaries named in the will. The will permitted the 
trustee to retain as an investment any securities turned over to it by 
the executors, which securities were owned by the testator at the time 
of his death. After the testator’s death the executors purchased with 
funds belonging to the estate certain securities, not of the character 
known as legal investments for trustees. Some of these securities were 
delivered to the trustee, to constitute the principal of the trust fund. 
The trustee assumed that the securities belonged to the testator at the 
time of his death and, therefore, made no inquiry on that point of the 
executors. It was decided that the trust company, by the exercise of 
reasonable care, could have ascertained the fact that the securities 
formed no part of the testator’s original estate. It was further held 
that the company was negligent in continuing to hold these securities 
and it followed that the company was liable for the amount by which 
the securities depreciated in value. 

A more detailed statement of the facts involved is the following, which 
is taken from the opinion of the Appellate Division, from which the 
present appeal to the Court of Appeals was taken: 

Henry Villard died possessed of a very large estate mostly in “gilt- 
edged”’ securities. His will gave several general legacies, and provided 
that the executors should set apart in cash or in securities two separate 
amounts to be held in trust by the Farmers’ Loan and Trust Company 
for the payment of specified annuities to two specified annuitants. The 
funds so set apart were to be sufficient in amount to pay the specified 
annuities on the separate trusts, which were provided for under separate 
clauses of the will (Sixth and Seventh). This will contained a very 
important clause, the 24th, which seems to have given rise to this par- 
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ticular controversy. The clause prescribed in substance that the trus- 
tee may retain jn the trust fund any securities owned by the testator 
at the time of his death, received by the trustee for the purposes of the 
trust, without being liable for the fact that such securities were not 
legally permissible for trust investments, but it also provides in detail 
in what classes of securities the trustee may on its own account as trus- 
tee, make investments of the trust moneys. 

A claim was presented against the executors by a person claiming a 
large indebtedness to him by the decedent, in an amount of several 
hundred thousands of dollars, and the settlement of the estate was de- 
layed pending the compromise of this claim. In the meantime, the 
residuary legatees, in writing, requested the executors to sell some of 
the low interest bearing securities and to invest the proceeds, at their 
discretion, in certain specified securities which yielded a larger profit, 
and among the securities so specified were the stock of the Metropolitan 
Street Railway Company and the Baltimore & Ohio Railroad Company. 
The executors complied with this request and sold certain securities 
held by the decedent and purchased 500 shares of the Baltimore & Ohio 
stock. It is as to these last two mentioned stocks that the present 
controversy relates. Thereafter the executors set apart these blocks of 
stock as parts of the trust funds for the annuitants, the Metropolitan 
stock going under the sixth clause of the will and the Baltimore & Ohio 
stock under the seventh clause. The executors addressed to the trustee 
a written communication as to each trust fund, partly as follows: ‘In 
compliance with the direction contained in Article Sixth of the last 
will and testament of Henry Villard, deceased, a copy of which we have 
furnished you, we herewith deliver’ (specification of securities) “‘to be 
held by you as Trustee for the purposes of the trust thus created”’ etc. 
There was a similar writing as to the trust created under the seventh 
clause of the will. On the receipt of the securities and the communi- 
cations aforesaid, the trustee gave receipts in writing, one for each trust, 
reciting the securities received and declaring that the same were “‘to be 
held by this Company as Trustee under the Sixth (or Seventh) clause 
of the will of said Henry Villard.’”’ This was in January, 1902. The 
trustee, instead of converting these securities into cash and reinvesting 
the proceeds in securities authorized for reinvestment under the 24th 
clause of the will, maintained in specie the Metropolitan and Baltimore 
& Ohio stock. In the course of years the value of the Metropolitan 
stock disappeared entirely, and that of the Baltimore & Ohio Railroad 
depreciated considerably. The annuitants failed to receive their an- 
nuities, and in this action the residuary legatees and the annuitants 
ask the Trust Company to make good the loss. The position of the 
Trust Company is that it was guilty of no negligence, that it had no 
actual knowledge that the securities turned over to it were not actually 
owned by Henry Villard at his death; that, although it made no inquiry 
on this matter and obtained no information until 1912, ten years later, 
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it was entitled to assume that the securities so coming to it were a part 
of Villard’s estate when he died, and thus they were in the protection 
of the 24th clause of the will. As a final ground, the appellant trustee 
urges that the executors, by turning over not cash but securities never 
owned by the testator, failed in fact to set apart or “constitute’”’ the 
trust funds, and that as to the securities which actually came into its 
hands it never received nor held the same as a trustee, and therefore it 
has no liability to the annuitants and residuary legatees, and it asks 
that the executors should now be compelled to “constitute” the trust 
funds out of the residuary estate at the expense of the residuary legatees 
against whom it claims an estoppel in its favor. 

The position of the respondents is that when the executors set apart 
the trust funds, they were not obliged to pay over actual cash or to de- 
liver securities owned by the decedent; that the trustee should have 
inquired whether the securities tendered by the executors were owned 
by the decedent; that having failed to make such inquiry, it actually 
accepted the tendered securities as just so much cash, at their then 
market value, and should have converted them into cash and invested 
the proceeds as provided in the 24th clause of the will. There is no 
evidence that the executors suppressed intentionally any information, 
and the trial court has so found. It is evident that in January, 1902, 
both the executors and the trustee considered the transaction of the 
setting apart of the two trust funds as entirely regular at that time. 
The securities at the time of their delivery had an ample cash market 
value which could be realized immediately by either party. The loss 
to the residuary legatees and the annuitants arose, not from the delivery 
and receipt of these securities in January, 1902, but from what the trus- 
tee did or omitted to do in regard to them in the years following. After 
these securities got into the hands of the trustee, the duties of the ex- 
ecutors as to these two trust funds were ended. When the trustee got 
and receipted for these securities, it could have inquired as to the origin 
of their possession by the executors, and if it intended to treat or consider 
these securities as within the protective scope of the 24th clause of the 
will, then an inquiry would have been but a simple act of prudence, 
required by the measure of care owed by the trustee in the discharge of 
its duties. If such inquiry had been made and the facts elicited 
and concededly they would have been, the, the facts being known, the 
executors could have turned these securities into cash and reinvested 
the proceeds as directed in the will. It was entitled to a reasonable 
time to do this, which the trial court fixed at six months. But the trus- 
tee was passive, probably from lack of prudent attention, and loss has 
followed, for which, as we think, it is clearly responsible. The amount 
at stake, the elaborate character of the main briefs and the skill and 
eminence of counsel invest the case with an appearance of complica- 
tion and difficulty, which disappears after consideration of the truly 
pivotal points of the controversy. 
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The following is the opinion of the Court of Appeals in part and 
indicates the grounds upon which that Court affirmed the decision of 
the Appellate Division: 

Court of Appeals, December 28, 1916. 

Fanny Garrison Villard, individually, and Oswald Garrison Villard and 
Harold Garrison Villard, respondents, v. Fanny Garrison Villard, as 
executrix, and Horace White and Charles A. Spofford, as executors of 
the last will and testament of Henry Villard, deceased; Emma Von 
Xylander, Helen Villard Bell, Henry Serrano Villard, Harold Vincent 
Villard, Mariquita Serrano Villard, Dorothea Marshall Villard, Henry 
Hilgard Villard and Henrietta Breitling, respondents, and The Farmers’ 
Loan & Trust Company, as trustee, &c., appellant. 

Appeal by the defendant The Farmers’ Loan & Trust Company, as 
trustee, and also in its own right from a judgment of the Appellate 
Division of the Supreme Court in the Second Judicial Department, 
entered March 9, 1915, which affirmed a judgment of the Westchester 
Special Term in an action to procure an interpretation of parts of the 
will of Henry Villard, deceased, and to compel an accounting by the 
executrix and executors of said will and also by The Farmers’ Loan & 
Trust Company, as trustee, under certain trusts provided therein. 

The facts so far as material are stated in the opinion. 

Charles F. Brown for appellant; James Byrne for respondents execu- 
trix and executors; William M. Wherry, Jr., for plaintiffs-respondents; 
Frederic E. Mygatt for respondents Helen Villard Bell and others. 

CuasE J. The court charged the appellant with the losses to said 
trusts arising from depreciation of the stocks in the Metropolitan Street 
Railway Company, and in the Baltimore and Ohio Railroad Company. 
It was not by statute authorized to hold said stocks as a part of the trust 
funds. Its authority by will is stated in the twenty-fourth paragraph 
thereof quoted. 

In the voluminous briefs presented to us herein much is said about 
the respective duties of executors and trustees. It is only necessary to 
consider the duties of each so far as such consideration is essential for 
the purpose of determining whether the judgment herein should be 
sustained. 

While the primary duty of an executor is to convert the assets of an 
estate into cash and pay the debts of the testator and the gifts and be- 
quests provided by the will, it may be necessary, or at least prudent, in 
many cases, to hold all of the assets of the estate until a distribution 
thereof pursuant to a decree upon a judicial accounting, and it may also 
be desirable or even the duty of an executor to invest uninvested funds 
in his possession as executor during such time, and in any case circum- 
stances may arise which may make it desirable or the duty of an executor 
to change the investments of the testator as in case of palpably unsafe 
investments, or those reasonably certain to depreciate in case they are 
held (Dunscomb v. Dunscomb, 1 Johns. Ch., 508; Ormiston v. Olcott, 
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84 N. Y., 339; Ruling Case Law, vol. 2, 143). It is not, therefore, 
entirely correct to say that an executor as such has no authority to 
make investments. 

It appears by the twenty-third paragraph of the will that the testator 
appreciated that the executors, except for the authority therein given, 
might be required in the performance of their duty to sell, during the 
continuance of their duties as executors, some of the stocks, bonds and 
other securities held by him at the time of his death. That knowledge 
by the testator necessarily included an appreciation of the possibility 
that the proceeds of the bonds and stocks and other securities so held 
might have to be reinvested. Even the provision in the will relating 
to holding investments owned by the testator at the time of his death 
did not wholly relieve the executors from care and responsibility regard- 
ing such investments (Matter of Hall, 164 N. Y., 196). 

Our statute provides in detail in what securities an executor, ad- 
ministrator, trustee or other person holding trust funds may invest 
(Decedent Estate Law, sec. 111, Cons. Laws, ch. 13). 

If an executor disregards the provisions of the will or a rule of law 
relating to investments, he takes the risk of any loss that may result, 
without the right to any profit that he may make by reason of such 
investment (Holden v. N. Y. & Erie Bank, 72 N. Y., 286; Adair v. 
Brimmer, 74 N. Y., 539). 

It is optional with beneficiaries of the estate to hold the personal 
representative liable for the amount of funds that he has invested im- 
properly or to accept the investment as made (King v. Talbot, 40 N. 
Y., 76). 

The executors in this case made investments that are not authorized 
by statute. They were made pursuant to the express request of the 
residuary legatees, and they retained in their hands as executors suf- 
ficient of cash and securities held by the testator at the time of his death 
to pay all of the gifts provided by the will other than those to residuary 
legatees. In doing so under the circumstances disclosed the securities 
thus purchased were at least presumptively held by them for the estate, 
and not personally, and the residuary legatees were estopped from assert- 
ing any personal liability against them or either of them in case of a 
loss (Ruling Case Law, Vol. II, p. 142). Their liability to establish the 
trusts provided by the will were not affected by their acts pursuant to 
the request of such residuary legatees. 

The testator did not in express terms provide that the trusts should 
be set apart to the trust company in cash or in securities owned by the 
testator at the time of his death. The direction is ‘‘that the executors 
* * * set apart a sum of money or securities to an amount or of 
value in their judgment amply sufficient to provide from the annual 
income” an amount sufficient to pay the sums provided by the testator 
to be paid in accordance with the sixth and seventh paragraphs of the 
will, respectively. The trust company doubtless could have insisted 
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that the executors deliver to it, either cash or securities owned by the 
testator at the time of his death, or such securities as are named in the 
will or as are prescribed by section 111 of the Decedent Estate Law. 
The only express limitation on the securities to be set apart for the trust 
funds is that they, with the “sum of money” included therewith, shall 
be “‘of value in their (executors’) judgment amply sufficient to provide” 
the required income. The executors were of course bound to act in 
good faith in exercising their judgment. 

A legacy or other payment, pursuant to a direction in a will is ordi- 
narily payable in cash, but it does not prevent any other form of payment 
which is acceptable to the payee (Camp v. Smith, 49 Hun. 100, aff’d 
117 N. Y., 354). 

There can be no reasonable doubt that if the trust company accepted 
the stocks as stated, knowing that some of them were owned by the 
testator in his lifetime and some were not owned by the testator in his 
lifetime, it would have so accepted them as investments for the trust 
funds and become responsible for them as investments made by it as 
of the time of the acceptance of the trust funds respectively. 

We do not find any evidence of collusion between the executors and 
the residuary legatees. The executors, after a conference with the re- 
siduary legatees, each apparently in good faith desirous that an amount 
amply sufficient to provide an income to the testator’s daughter and 
sister, as provided in the sixth and seventh paragraphs of the will, should 
be set apart, concluded to submit to the trust company the stocks 
mentioned for its approval and acceptance. It is not claimed that the 
executors intentionally and in bad faith refrained from telling the ap- 
pellant that part of the investments proposed were not owned by the 
testator at the time of his death. The appellant does claim, however, 
that it was the duty of the executors to make such statement to it, and 
that becuase they did not make such statement the trust funds should 
be deemed never to have been formed, and the court should now direct 
that an amount be taken from the residuary estate to make good the 
loss occasioned by the depreciation in the Metropolitan Street Railway 
Company and the Baltimore & Ohio Railroad Company stocks. The 
whole claim of the appellant depends upon its assertion that it had a 
right, as a matter of law, to assume that all stocks submitted to it by 
the executors to make up the trust funds were stocks owned by the 
testator at the time of his death. 

The trust company in its brief says: “This is the crux of the whole 
decision as to the liability of the trust company. The court will find 
upon reflection and analysis that everything else in the case bearing 
upon the trust company’s liability carries back to this one point.” 

The estate of Villard was solvent. The value of the stocks at the 
time they were accepted by the trust company was amply sufficient to 
provide an income to the testator’s daughter and sister as provided by 
the will. Such stocks were then in good repute, and dividends thereon 
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were regularly paid. In placing them in the trust funds the executors 
were not attempting to carry out some scheme, device or purpose. The 
executors did not foist the stocks upon the trustee. The stocks in 
question, at the time they were accepted and receipted for by the trus- 
tee, were of a market value sufficient, with the other stocks, to consti- 
tute a fund as directed by the testator, and such stocks continued of 
such or of greater value for some time thereafter, and could have been 
sold by the trustee even at a material profit over the market value there- 
of at the time when they were received by it. There was no possible 
purpose, therefore, in the executors in attempting to deceive the trust 
company or to induce it to take the stocks in setting apart the trust 
funds. ' 

It is not to be assumed that the trust company, with all its experience, 
was unwittingly and innocently deceived into accepting the stocks in 
question. It is rather to be inferred that the trust company did not 
at the time of the acceptance of the trust funds consider whether the 
stocks in question had been owned by the testator in his lifetime. 

So far as there was presented to it any facts affecting the question 
whether the Metropolitan Street Railway Company and Baltimore & 
Ohio Railroad Company stocks were purchased before or after the tes- 
tator’s death, such facts tended to show that they were subsequently 
purchased, because the certificates presented to it for the Milwaukee 
Electric Railway and Light Company stocks which were owned by the 
testator at the time of his death remained in his name unchanged, while 
the certificates for the Metropolitan Street Railway Company and the 
Baltimore & Ohio Railroad Company stocks were dated subsequent to 
the death of the testator and were in the individual name of one of the 
executors. 

It also appears that there had been a proceeding to determine the 
amount of the transfer tax to which the trust company was a party, and 
thé papers in that proceeding showed that the testator did not own any 
stock in the Metropolitan Street Railway Company or in the Baltimore 
& Ohio Railroad Company at the time of his death. 

The Trust Company knew, or could have known that the executors 
had made investments from the cash remaining in their hands or from 
the proceeds of investments owned by the testator at the time of his 
death, or even that as the estate was solvent, they had made a change of 
investments in obedience to the wishes of those interested in the 
residuary estate. 

The executors on their part, in paying the amount to the Trust Com- 
pany, were dealing with a corporation making a specialty of trust matters, 
and very familiar with the authority of executors and trustees and as 
to trust investments, and no special duty was owing by them to it. 
The payment to the Trust Company without expressly calling to its 
attention the fact that the Metropolitan Street Railway Company and 
the Baltimore and Ohio Railroad Company stocks were not owned by 
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the testator at the time of his death did not amount to a fraudulent 
concealment by the executors as the trustee had ample opportunity to 
make any investigation thereof that it deemed or should have deemed 
advisable (Long v. Warren, 68, N. Y., 426). Not a question was asked 
in behalf of the Trust Company in regard to the investments when it 
was given an opportunity in advance of the delivery of the stocks to 
express its approval or disapproval of the securities proposed to make 
up the trust funds. It doubtless could then have had the trust funds 
set apart in cash if a suggestion to that effect had been made. Instead 
of that the appellant expressed itself as satisfied with setting apart the 
trust funds as proposed. If the appellant assumed that its liability was 
restricted because of the provisions of the will that have been quoted 
in regard to holding the stocks owned by the testator at the time of his 
death, it was an assumption without inquiry or investigation, and the 
trial court has found as a fact that such assumption was unwarranted. 

It is said by the Appellate Division herein that “an inquiry would 
have been a simple act of prudence required by the measure of care 
owned by the trustee in the discharge of its duties.”” So it seems to us. 
In a solvent estate like the one now under consideration it should not 
be assumed that no new investments have been made (Ormiston v. 
Olcott, 22 Hun, 270). It was not the care of an ordinarily prudent man 
to continue to hold the investments without inquiry or further investi- 
gation (Rush v. Steele, 93 Va. 526). 

The stocks were at the time they were received by the Trust Company 
of a market value sufficient to produce an income ample to pay the 
amounts to be paid to the testator’s daughter and sister as provided by 
the will. That was the important consideration. The Trust Company 
from that time became answerable for the conduct of the funds (Matter 
of Wotton, 59 App. Div., 584, aff’d 167 N. Y., 629). The Trust 
Company was not bound to retain them. The loss resulted entirely 
from continuing to hold the securities named. It was the Trust Cém- 
pany that determined to retain the securities in the trust funds. We 
agree with the courts below that the Trust Company was not entitled 
as a matter of law to assume that the stocks delivered to it were owned 
by the testator at the time of his death. 

The court has found against the appellant on all questions of fact. 
We have quoted the most important of them, and there is some evidence 
to sustain each of such findings. The proposed findings to the contrary 
which the court refused were not established by uncontradicted evidence. 
We are bound by findings when supported, by some evidence (Ostrom 
v. Greene, 161 N. Y., 353; Costello v. Costello, 209 N. Y., 252). 

The findings of fact so supported by evidence require an affirmance of 
the judgment, with costs. 

Hiscock, Collin, Cuddeback, Hogan and Pound JJ., concur; Willard 
Bartlett, Ch. J., not sitting. 

Judgment affirmed. 





Modern Banking and Trust Company Methods 
° BY 


WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII (Continued) 


THE TRUST DEPARTMENT (Continued.) 


OPENING A TRUST ACCOUNT. 
In considering the records of the Trust Department, it is well to 
understand first the procedure that must be gone through in the accept- 
ance of a trust and the opening of the trust account. 


THE COMMITTEE ON TRUST ESTATES. 


In the larger trust companies, before any trust is accepted, it not only 
must have the approval of the Trust Officer, but it must also be passed 
upon by a special committee called the Committee on Trust Estates. 
This committee has general supervision over the Trust Department, and 
meets once or twice a week to pass upon matters pertaining to the busi- 
ness of that department. 

The following extract from the by-laws of one of our large trust com- 
panies shows the usual functions of this committee: 

““A Committee on Trust Estates, consisting of the Chairman of 
the Board, the President, and five members (who may or may not 
be Directors), shall be elected annually by the Board of Directors 
by ballot; and, subject to the control of the said Board and the 
Executive Committee, shall have general supervision of the Trust 
Department, including specially the management of trust estates, 
the investment of all trust funds and the disposition of all trust 
assets.”’ . 

When the company is asked to act in a fiduciary capacity such as 
trustee, etc., the Trust Officer presents the facts to the Committee on 
Trust Estates, and this committee either authorizes or declines the ac- 
ceptance of the trust. Minutes are kept of the proceedings of this 
Committee, and they are read to the Board of Directors at its meetings. 
In some instances, where circumstances are such that the matter cannot 
wait to be acted upon by the Committee on Trust Estates, the Trust 
Officer, feeling certain that it is all right to accept the trust, does so and 
presents the matter at the next meeting of the committee for approval. 
However, as a rule, all such matters should first be passed upon by the 
Committee on Trust Estates. 

The smaller institutions do not ordinarily have a special committee of 
this kind, but the business of the Trust Department is passed upon by 
the Executive Committee or the entire Board of Directors. 


TRUST REGISTER. 


After receiving the executed papers authorizing the trust company to 
act, the first entry of the new trust is made in a book called the Trust 
Register. The purpose of this book is to furnish a chronological record 
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of all trusts handled by the company and to give a history of the import- 
ant facts concerning each trust, so that this record may be readily 
referred to by the officers and clerks without disturbing the original 
documents. 
Some companies, which desire a rather full record of each trust, use a 
plain bound book, with little 
or no printed headings, and 
write in all the desired in- 
formation, using a page for 
each trust. Where this is 
done, it is not desirable to 
have many printed headings, 
as the record needed for the 
different classes of trusts 
varies greatly. 

Other companies have 
adopted the loose-leaf book 
for this record, using a page 
for each trust. They have 
the pages especially ruled, 
with various printed headings, 
so all that is necessary is to 
fill in the desired information 
after each heading. They 
generally have special pages 
printed for the different 
classes of trusts, and reserve 
blank pages for those which 
the printed’ones do not cover. 
As each trust is received the 

" proper kind of page is filled 
out and inserted in its 
chronological order. The use 
of the pages with printed 
headings not only saves time, 
but prevents any important 
item from being overlooked in 
recording the trust in the 
register. 

Another form which is quite 
generally used provides only 
for a very brief record of each 

trust, the pages being ruled and printed so as to contain headings for 
all the information that may be desired and only one line being used 
for each trust. As a rule, this is a bound book, and will last for many 
years. The form here given is a reproduction of such a Trust Register, 
and shows the information which genera!ly appears on this record. 


TRUSTS CLOSED 
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The size of the pages in this register is 20 inches long and 15 inches 
wide, and the book is so arranged that when it is open, the headings 
“Trust No.,” “Date Opened,” “Name” and “Character of Trust’”’ 
appear at the top of the left hand page and the other headings at the 
top of the right hand page. 

When the new trust is received, it should be given a number, and this 
number, the date, the name of the person or concern for which the com- 
pany is acting, the nature of the trust, how appointed, and the other 
important facts concerning it, should be carefully entered in the Trust 
Register. 

The entries should be either dictated by an officer or made by a clerk 
who is thoroughly familiar with the work, especially where a page is 
used for each trust and full information is given. Nothing should ever 
be entered in the Trust Register about the correctness of which there 
is the least question, for it is frequently referred to by the officers and 
employees and an error might lead to serious consequences. If all the 
desired information is not available when the first entry is made, the 
missing facts should be inserted later as soon as they are obtained. 
When a trust is closed, a record of this should also be made in the Trust 
Register, giving the date on which closed, under what authority, and the 
number. 

: NUMBERING THE TRUSTS. 


As above mentioned, at the time of entering the trust in the register, 
it is given the next consecutive number. A file is also opened, bearing 
the same number as appears in the register. The number of the trust 
is an important item, and care should be taken to see that no mistake 
occurs in respect to it. By this number, the trust is thereafter known, 
and all legal papers concerning it are placed in the file containing that 
number. The correspondence and securities are placed in different 
files. The use of this number is not only a great convenience when there 
is a large number of trusts, but is also quite a safeguard in filing the 
documents pertaining to the trust. The use of the number is especially 
valuable in cases where the company is acting in two or more capacities 
for the same person or corporation. 

The numbers are also important in that they show the order in which 
the trusts have been received and the total number received up to any 
given date. In the form of Trust Register here shown, the number of 
open trusts can also be ascertained at any time by subtracting the serial 
number after the last trust closed from the number before the last trust 
opened. 

INDEX TO TRUST REGISTER. 

As all the trusts received by the company are entered in the Trust 
Register in chronological order, it is obvious that the number soon be- 
comes so great that it is difficult to find a certain trust without the use 
of an index. Therefore, in order that reference may be had promptly 
to any trust desired, there should be kept an alphabetical index to the 
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Trust Register, giving the name of the person or concern for which the 
company is acting, and the number of the trust. 


OBTAINING POSSESSION OF ASSETS OF TRUST. 

If an inventory was not included in the indenture creating the trust, 
one should be promptly made, and the possession of the assets of the 
trust should be obtained. After the inventory is made and the funds 
and securities are received, they are turned over to the Securities Teller, 
who carefully checks them with the inventory and examines them to see 
if there are any irregularities. 

All registered securities belonging to a trust should be transferred into 
the name of the company as trustee, or whatever capacity it may be 
acting. 

FILING THE SECURITIES. 

The securities should be carefully filed away in a fire-proof and burglar- 
proof vault under double lock. It is a good plan to allow access to these 
securities by the Securities Teller only when in the presence of an officer. 

The securities in each trust should be filed by themselves and in such 
a way that they can be readily procured for reference or audit. There- 
fore, they are placed in a special file case, in which all the different trusts 
are arranged according to the nature of the trust. For instance, all 
trusteeships are placed in one compartment, all guardianships in another, 
all administratorships in another, and so on. The securities belonging 
to each trust are placed in an envelope and these are filed alphabetically 
under the name of each trust. This enables all the securities belonging 
to each trust to be procured instantly, and greatly facilities the work of 
clipping coupons from the bonds and the periodic examination of the 
securities. 

DEBIT AND CREDIT TICKETS. 

All entries of the different transactions are first made upon debit and 
credit tickets, and these must be “‘O.K.’d” by the Trust Officer or an 
Assistant Trust Officer before going to the bookkeeper. The following 
illustrations show a debit ticket and a credit ticket filled out to cover the 
receipt of a fictitious trust consisting of securities and cash, and from 
them can be seen the first entries to be made in opening up the different 
accounts. 








T ll 
THE MODERN TRUST COMPANY 
Trust Department 
St. Louis, Jan. 16th, 1917 
DEBIT John Jones (Trustee) O.K. 
Credit Principal and Charge Investment with following se- B.J.F. 


curities received from John Jones pursuant to trust indenture 

dated Jan. 16th, 1917 viz: 

$1000 First Mortgage 5% bond of Telephone Company $1000 
$1000 General Mortgage 6% bond of Electric Light Co. $1000 
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MODERN TRUST COMPANY 
Trust Department 
CREDIT 
John Jones (Trustee) 


Jan. 16th, 1917 








Rec’d from John Jones, cash, being part of assets 

of trust created under indenture dated Jan. 16th, 

1917 | $1000 
Credit Principal 

O. K. 

B.J. F. 











Upon receipt of the securities, the Securities Teller, as promptly as 
possible, makes out the debit and credit tickets, covering the transaction, 
and after these have been “O. K.’d”’ by an officer, they are handed to 
the bookkeeper, in order that the proper bookkeeping entries may be 
made. After the entries have been made, these tickets are bound to- 
gether in alphabetical order and carefully filed away each day. 


THE PRINCIPAL BOOKS USED. 


The principal books used for recording the transactions of the Trust 
Department are the Cash Book and the Ledger. The Securities Reg- 
ister is also an important record. Many trust departments do not use 
a Journal, as they find it unnecessary. They enter all cash transactions 
in the Cash Book, and all transactions which do not affect cash are en- 
tered in the Ledger direct from the debit and credit tickets. 


THE CASH BOOK. 


The Cash Book is the book of original entry for all transactions of the 
Trust Department involving cash. An ordinary cash book may be 
used, but it should contain sufficient space to enable each entry to be 
thoroughly itemized. Usually a bound volume is used for this record, 
because, as it is a book of original entry, it would doubtless have more 
weight than a loose-leaf book if it should ever have to be produced in 
court. The illustration on following page shows the debit side of a good 
form of cash book, with the entries shown on the above debit and credit 
tickets properly made: 

The credit side of the cash book is ruled the same as the page here 
shown, except that it has a column headed “‘Check No.”’ just before the 
“Ledger Folio’ column, in which the numbers of all disbursing checks 
are entered. 

The size of the page here shown is 20 inches long and 14} inches wide. 

As the debit and credit tickets are received during the day, the book- 
keeper makes the proper entries in the cash book, entering all receipts 
of cash on the debit side and all cash disbursements on the credit side. 
At the close of each day, he posts the amounts from the cash book to 
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the respective accounts in the ledger. The debit and credit tickets 
made out for entries pertaining to transactions not involvingYcashfare 
posted to the accounts in the ledger direct from the tickets. 
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THE LEDGER. 
In the ledger a separate account is kept for each trust, and all the 
transactions pertaining to each trust are brought together under its 
heading. It should show at a glance the state of any trust at any given 
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time. The ledger should be so arranged and the entries given in such 
detail that reports to the beneficiaries and the court may be readily 
made from it. As a rule, the trust ledger page has different columns 
for “‘Income,” “Investments,” “‘Principal’’ and ‘‘Cash,” in order to sepa- 
tate these items. 

The illustration on opposite page under title of Modern Trust Com- 
pany shows the credit page of such a ledger with the entries previously 
mentioned posted: 

The entry on the debit side of the ledger would read, ‘‘To amount of 
securities received this day per credit item to principal opposite,” and 
$2000 would be inserted in the “Investment” column. 

The size of the page here shown is 20 inches long and 14 inches wide. 
In this form of ledger, the whole left hand page is used as the debit side 
and the right hand page as the credit side. The debit side is ruled the 
same as the credit side, except that it is not necessary to have a column 
headed ‘“‘Cash Balance’”’ on that side. 

As a rule, one or more full debit and credit pages are reserved for each 
trust account. 

In the column headed “Principal,” the amount of principal belonging 
to each trust is shown, and all items affecting the principal are entered 
under this heading on either the debit or credit side, as the case may be. 

In the ‘‘Income’”’ column appears the total income to the credit of the 
various trust estates, and all receipts of income, such as dividends, interest, 
rents, etc., are entered in this column on the credit side, and all disburse- 
ments out of the income are entered under this heading on the debit side’ 

The “‘Investment’’ column shows the amount of the investments made 
for each trust. As investments are paid off or new investments made, 
the proper entries should be made under this heading. 

One feature of this form of ledger is the use of but one column for 
“Cash Balance.’’ As the entries are made increasing or decreasing the 
amount of cash on hand, these amounts are either added or subtracted 
from the previous cash balance. In this way, the amount of cash on 
hand belonging to each trust is constantly shown, and the amount of 
uninvested principal can be easily ascertained. 

The postings in the ledger are verified once a month by trial balance, 
cash agreeing with the cash book and investments with the Securities 
Register. 

(To be continued.) 











INVESTMENT OF TRUST FUNDS IN 
PARTICIPATION MORTGAGE. 


New York Court of Appeals Upholds Practice of Investing Funds 
Belonging to Different Trust Estates in Single Mortgage, Taken in 
Name of Trustee. 


The propriety of investing portions of various trust funds in a single 
mortgage, commonly known as a participation or sundry trust mortgage, 
taken in the name of the trustee individually, which practice is followed 
by many trust companies, has been passed upon favorably by the New 
York Court of Appeals in Matter of Union Trust Company of New York 
as Trustee under the Will of Charles F. Hoffman, deceased. 

In making investments of this character the trust company first takes 
a mortgage upon real estate in its own name. Later, when it becomes 
the duty of the company to invest funds which it holds as trustee, the 
company divides the mortgage into several shares and allots the shares 
to various trusts, the result being that the funds of several distinct trusts 
are invested together in the same mortgage, standing in the name of the 
trust company. The allotment is accomplished entirely upon the books 
of the company, its records clearly showing in just what manner the 
investment is distributed. Immediately upon alloting a share to any 
particular trust, the beneficiaries of that trust are notified as to the 
manner in which their funds have been invested. The mortgage in the 
meantime remains recorded in the name of the trust company and there 
is no public record of any declaration of trust. 

There is much to be said in favor of this practice of investing the money 
belonging to different trust estates in a participation mortgage. The 
loans which provide the best security, especially in a large city, are for 
large amounts. There is a wider selection of safe investments among 
the large loans than among loans calling for small amounts. This form 
of investment also permits the investment to be made with greater 
promptness. Considerable delay in making the investment is frequently 
experienced where the trustee is obliged to wait until he can loan the 
entire fund or substantially all of it on a single mortgage. Furthermore 
the trustee is enabled to invest the entire fund where it is possible for him 
to invest portions of the fund in different mortgages. Trust funds 
frequently consist of such an unwieldy amount that a trustee finds it 
quite impossible to put it all out in one mortgage. For instance, a 
trustee might hold $11,500 in trust; he would be fortunate if he could 
find a suitable mortgage for $10,000 in which to invest the fund. In any 
event he would be almost certain to have some of the money left in his 
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hands. But where it is permissible for him to parcel out the fund in 
shares he experiences little or no difficulty in keeping the entire fund 
continually invested. 

This method of investing also operates as an insurance against loss. 
If a loss should occur it is not taken entirely out of one trust fund, but 
is divided among several estates. The participation mortgage plan of 
investing also facilitates the payment of the expenses of administration 
and the distribution of the estate at the termination of the trust. 

The Court of Appeals decision referred to above, however, does not 
unqualifiedly approve of the investing of trust funds in participation 
mortgage. The court seems to have reluctantly reached the conclusion 
that the investments made by the trust company in this instance were 
legal and proper. The fact that the company kept accurate records of 
these trust allotments in various books, one at least was kept in the 
company’s vault at night, and the further fact that, upon making any 
allotment the company immediately notified the beneficiaries by mail, 
were strong factors in convincing the court that the objections to this 
method of investment should be overruled. 

In an editorial discussing this decision, published in the New York 
Law Journal, January 31, 1917, it was said: ‘‘The opinion of the Court 
of Appeals contains many theoretical views with which it is exceedingly 
difficult to reconcile the actual determination; Chief Judge Bartlett, 
indeed, was not able to harmonize the opinion with the decision and 
therefore dissented from the conclusion. The adverse criticism of the 
Court of Appeals upon participation mortgages is perhaps not as radical 
or far reaching as that expressed in Surrogate Ketcham’s able opinion 
in this same matter (86 Misc., 392, aff’d 170 App. Div., 953), but much 
of such opinion is expressly commended. It would seem that in order 
for investments of this form to be entirely free from reproach the trust 
company should determine in advance just what trust estates, in what 
respective proportions, are to participate in a proposed mortgage, and, 
simultaneously with its execution, execute declarations of trust in favor 
of the respective beneficiaries and have the same recorded. This pro- 
cedure would render the use of such investments somewhat cumbrous, 
and to an extent interfere with the capacity for prompt investment of 
comparatively small sums.” 

The matter of investing trust funds in participation mortgages is 
undoubtedly one which should be regulated by statute. One reason why 
the courts are so reluctant to give their approval to participation mort- 
gage investments by trust companies is that the same method of in- 
vestment would be open to individuals acting as trustees. The 
individual would naturally not keep as complete and accurate records of 
his transactions, as would be kept by the trust company, nor would his 
records be so carefully protected from destruction by fire or other cause. 
An individual trustee is sometimes subjected to the temptation to use 
the trust fund for his personal gain. If such a temptation should arise, 
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this method of investment would facilitate the accomplishment of fraud 
upon the trust estate. A statute might be drawn, which would permit 
the investment of trust funds in participation mortgages by trust com- 
panies, under certain limitations, and which would not broaden the 
powers of individual trustees. Such a statute would do much toward 
enabling trust companies to invest to advantage and to protect from 
loss trust funds given to their care. Ample provision could be made in a 
statute, drawn for this purpose, to meet every objection to the participa- 
tion form of investment. 

The opinion of the Court, in the decision above referred to, follows. 

Appeal from an order of the Appellate Division of the Supreme Court 
in the Second Judicial Department entered October 1, 1915, which 
affirmed a decree of the Surrogate’s Court of the County of Kings over- 
ruling the objections of the contestants to the account of the Union 
Trust Company of New York, as trustee of the several trusts created 
in and by the last will of Charles F. Hoffman, deceased. The facts, so 
far as material, are stated in the opinion. 

D-Cady Herrick for appellants: Perry D. Trafford for respondent. 

CuaseE, J.—The last will of Charles F. Hoffman created several trusts 
and named the respondent, the Union Trust Company of New York, the 
trustee thereof. The appellants have a reversionary interest in the prin- 
cipal of said trusts and they have filed objections to the form and manner 
in which certain of the trust investments have been made. 

The trust investments to which objections are made by the appellants 
herein are investments previously made upon bonds and mortgages 
taken in the name of the trust company. It has been the practice of the 
trust company to use the money of several trusts held by it as trustee, 
whether created by one or several instruments, to loan on bonds and 
mortgages given as security for such loans. It has also been its practice to 
take such bonds and mortgages in its name and in its own right. The 
amount of the investment so taken by it in its own right is then distrib- 
uted among the various trusts by charging against such trusts on the 
books of the trust company the amount of money which it then deter- 
mines or has determined as a part of the transaction in making the loan 
to use from each of the several trusts so combined in making the loan. 
Such shares and also parts of such shares are frequently and from time 
to time transferred from one trust to another by entries upon the books 
of the trust company. In the account filed herein the trust company 
credited itself with certain investments on bonds and mortgages which 
stand in its name and are held by it either entirely for one trust or in 
shares for several trusts. The following item from the account illustrates 
the form of the investments to which objections are made: 

“One share in $30,000 bond and mortgage, Max Teicher to Union 
Trust Company of New York on 159 Rivington Street, New York City, 
dated June 16, 1911, and maturing July 1, 1916, at 5 per cent., interest 
due January and July first. $10,000.” 
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The decree in this case was made, as appears from the opinion of the 
surrogate (much of which we commend), not because the Surrogate’s 
Court approved the form in which the investments were taken, but 
because of findings of fact made by the surrogate, and particularly the 
following: 

“17. That the ‘Book of Declarations of Mortgages’ is kept in said 
transfer department and locked in a safe at night. It contains a record 
of all declarations which have been made on account of any given 
mortgage, and the full title, with the registration of the declaration of 
ownership of parts of mortgages held by said trust company for sundry 
trusts. 

18. That immediately after said declarations are completed, signed 
and entered, records are made in a memorandum book labeled ‘Schedule 
of Mortgages in Trust,’ which is kept in the trust department in the 
said trust company, and which contains a record of all mortgages held 
by said trust company for several trusts, and gives a description of each 
mortgage, and shows the several trusts for which itis held. * * * 

25. That the life beneficiaries of each trust are always notified by 
letter by said trustee of investments and of changes in investments at 
the time they are made, being given full statements thereof, which show 
any difference in the principal or income, and on which accounts moneys 
are paid or collected. Principal accounts recapitulating all the mortgages 
are sent to the life beneficiaries at regular intervals, dependent upon any 
important charges which are made, and to the remaindermen if they 
wish them. 

26. That from the notices of investments and changes of investments 
which are always sent by said trustee to the life beneficiaries of said trusts 
the ownership of any mortgage or share in mortgage held for such trusts 
can be established.”’ 

Declarations of trust when full, complete and open to inspection in a 
public office, or where they are full and complete and in the possession 
of the parties interested in the investments so that the rights of the 
several persons or trusts therein can be fully established thereby are suf- 
ficient to answer all objections made upon an accounting to the form of 
the investments theretofore made of the trust funds. The decree upon 
an accounting in such a case rests upon the fact that declarations of 
trusts have been actually made and delivered and not in approval of 
the original or other investments made in the individual name of the 
trustee. 

The advantages that are frequently to be secured by combining trust 
funds to make a large and more satisfactory investment than can be 
made of the funds of one trust without combination are of sufficient 
importance and value to the several trust funds to overcome any disad- 
vantage that may arise from the fact that the several owners of the in- 
vestment may thereafter differ in the matter of handling the same. 
Trust funds have been from time to time combined for investment with 
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satisfactory results, and the practice is generally recognized as proper for 
a trustee (11 Ruling Case Law, 143; Barry v. Lambert, 98 N. Y., 300). 

When trust or other funds are combined for a single investment the 
instrument acknowledging and securing the investment or some con- 
temporaneous instrument executed by those to be bound thereby should 
show the true owners thereof and the interests therein of the several 
persons or trusts whose funds have been combined in making the invest- 
ments (Barry v. Lambert, supra). 

The trust company in this case has wholly, for its own convenience, 
invested different trust funds in bonds and mortgages in its name and 
in its own right, without always executing and delivering a contempo- 
raneous trust instrument. The interest from time to time of the several 
persons or trusts in the investments has been made to appear from and 
be established by its books of account and the records and papers on file 
with itself, a private corporation, and upon informal notices subsequently 
given to those interested therein. The manner of keeping the trust funds 
is more fully shown by a typical page from the record in connection with 
the statement in the account as quoted above. The Max Teichler 
mortgage was given June 16,1911. The page relating to the Max Teich- 
ler mortgage mentioned is as follows: 

“Registration of declarations of ownership of parts of mortgages held 
by Union Trust Company of New York for sundry accounts: 


No. of Appor- 
Date. Mortgage. Amount. Property. Trust. tion. 
Max Teichler, 

June 20, 1912 X12 $30,000 159 Rivington St. 1223 $10,000 

ie as ei baa web eke Palen ee Boe tithe 1224 10,000 

ae ke ern RAAT Ra SSA eS Adee ee nied 1227 7,500 
June 25, 1912 
June 25, 1912 

EE ee ee TS ee 1100 1,500 

vg t6ae bind eeaewetarsiedwanaws 1289 1,000 

$30,000 


Opposite the second and third items in the last column above is the 
following: 


Transferred 

or 
“Date. Terminated. 
re i Ce re dn de ee ee enw ees easesees $7,500 
a ot Wise oak eae wee ne oee es 2,500 
i e665. sds es aesseenceneneeewees 1,500 
NN re ee ae 1,000” 


The typical “‘statement of investment” made to Miss Margaret Hoff- 
man is dated June 21, 1911. The dates included in the “registration of 
declarations of ownership” quoted above are each subsequent to the 
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giving of the mortgage, and the date of the informal statement to Miss 
Hoffman is subsequent to the date of each of the mortgages mentioned 
in such statement. 

It has been quite universally held that a trustee should not invest trust 
funds in his own name. Such rule of law should not be abandoned, 
qualified or in any way impaired. If an individual trustee should con- 
tinuously and intentionally invest trust funds in his individual name his 
conduct in so doing would meet with condemnation by the courts. 
There is no difference between a corporate trustee and an individual 
trustee in its or his duty in respect to investments. Trust funds should 
not only be kept independent of individual and other trust funds, but 
the investments thereof should, so far as possible, be clearly defined, 
and at all times stamped with the individual trust to which they severally 
belong. It is suggested that corporate or municipal bonds in which a 
trustee is authorized to invest trust funds may be payable to bearer, 
and consequently lack any stamp of ownership by the trust. While this 
is so of securities payable to bearer the lack of any stamp of ownership 
on such securities arises from the peculiarity of the investment, and it 
does not affect the rule in regard to investments that can properly be 
made distinctive and bear upon their face evidence of their ownership. 

The effect of investing trust securities in the name of a trust company 
and in its own right is the same as if the trust company took the trust 
fund as a deposit, leaving its investment and the account relating thereto 
wholly to its bookkeeping and the form adopted by it for keeping its 
accounts. Such holding of a trust fund does not outwardly distinguish 
the funds held by it as trustee from the funds of individual depositors 
with the trust company. Such manner of investing a trust fund violates 
the long-established rule that a trustee should invest trust funds in the 
name of the trustee as such, and also the rule that trust funds should 
at all times be kept, so far as reasonably possible, in the name of the 
trust, so that they can be identified, distinguished and followed by all 
persons interested therein. 

Although trust funds do not lose their character as such when invested 
by a trustee in his own name, yet when they are so invested their charac- 
ter as such not infrequently has to be established by a suit at law. 

It would not have been necessary to commence the action of Barry v. 
Lambert (supra) had the mortgage under consideration in that case 
shown the true ownership of the moneys loaned. The plaintiff was com- 
pelled to maintain the action to identify and establish her interest in the 
mortgage. 

The indentity of investment of trust funds should not, when otherwise 
reasonably possible, be wholly dependent upon the continuance of rules 
relating thereto by corporate trustees or the accuracy and honesty of 
bookkeepers and employees. 

It appears that the trust company when foreclosing a mortgage so held 
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by it does so in its own right, treating it at least as property, the legal 
title to which is absolutely and unqualifiedly in it. 

The order of the Appellate Division affects only transactions which 
have been reported to the beneficiaries, and for that reason should be 
affirmed, with costs to respondent, payable out of the estate. 





WILLARD BartLettT, Ch.J. (concurring in part)—I concur with every- 
thing said in the opinion of our brother Chase, except his conclusion that 
the order under review should be affirmed. If his views are correct— 
and I think they are—the parties objecting to the account are entitled 
to have those views carried into effect. This can only be done by a modi- 
fication of the order appealed from. I therefore vote to modify the order 
so as to require the respondent to alter the form of the investments of 
the trust fund so as to conform to the practice approved in the opinion of 
Chase, J., and as thus modified to affirm. 

CoLitIn, CuDDEBACK, HoGan, Carpozo and Powunp, JJ., concur: 
WILLARD Bart ett, Ch.J., concurs in part in memorandum. 

Order affirmed. 





BANK UNDER NO OBLIGATION TO RETURN OVERDRAFT 
CHECKS : 

The Supreme Court of Utah in the case of Van Dyke v. Ogden Savings 
Bank, 161 Pac. Rep. 50, passes upon the question of the duty of a bank 
to return to a depositor his cancelled check vouchers. The court holds 
that, in the ordinary case, the bank is under such a duty. But where 
the check in question is an overdraft the rule is different. Upon this 
point the court says: 

“The foregoing rule, of course, has no application in case the check 
represents an overdraft. In such event the bank, as a matter of course, 
has a right to retain the check as evidence of the drawer’s order to pay, 
and that it has paid, the amount subject to his order. There may be 
other circumstances under which the bank, for a time at least, may have 
the right to retain the depositor’s checks as evidence, but no bank can 
successfully dispute the depositor’s right to the possession of his paid 
checks, much less his right to inspection. Of course the bank may obtain 
the checks from the depositor as evidence in the ordinary way if they are 
material in any controversy between it and a depositor or otherwise.”’ 

















This Department embraces all the newly-decided cases of mportance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


PAYEE OF CHECK HELD NOT ENTITLED TO 
RECOVER. 


Empire Trust Company v. President and Directors of Manhattan Company, New York Supreme 
Court, December 29, 1916, 162 N. Y. Supp. 629. 


The drawer of a check on the defendant bank instructed its clerk to have it 
certified and deliver it to the plaintiff trust company, the payee therein, in payment 
for revenue stamps. After the check was certified, it was taken by or erroneously 
handed to some party other than the clerk. This party took it to the plaintift 
trust company and received the amount in revenue stamps. In an action by the 
trust company against the certifying bank, it was held that there could be no 
recovery, because, there had been no delivery of the check and for the further 
reason that the trust company was not a holder in due course. 











Appeal from City Court of New York, Trial Term. 

Action by the Empire Trust Company against the President and Direct- 
ors of the Manhattan Company. From a judgment of the City Court, 
dismissing the complaint on the merits, plaintiff appeals. Affirmed. 

Argued November term, 1916, before LEHMAN and WHITAKER, JJ. 

Rollins & Rollins, of New York City (Philip A. Rollins and Roswell 
S. Nichols, both of New York City, of counsel), for appellant. 

Rushmore, Bisbee & Stern, of New York City (Henry Root Stern 
and Abraham Freedman, both of New York City, of counsel), for re- 
spondent. 

LEHMAN, J. The plaintiff has brought an action to recover from the 
defendant the amount of a check drawn by the firm of Homans & Co. 
upon their account in the defendant bank and certified by it. It ap- 
pears undisputed that on the 16th day of March, 1916, the stock broker- 
age firm of Homans & Co. drew its check for the sum. of $1990 to the 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §149, 219. 













108 THE BANKING LAW JOURNAL 


order of the plaintiff, and gave the check to one of their clerks, with 
instructions to take the check to the defendant bank for certification, 
and after certification to use the check for the purchase of $2000 par 
value of revenue stamps from the plaintiff, which maintained a depart- 
ment for the sale of such stamps. The clerk handed the check at the 
defendant bank to the person whose duty it was to certify checks, and 
after waiting some time inquired for his check. It then appeared that 
the check, after certification, had been taken by, or erroneously handed 
to, a third party. The clerk from the brokerage firm hurried over 
to the plaintiff’s place of business, but the person who had wrongfully 
taken the check from the defendant bank had already used the check 
for the purchase of revenue stamps from the plaintiff. In order to 
obtain such stamps, the purchaser was obliged to sign a requisition, 
and in the present case the party presenting the check of Homans & Co. 
to the plaintiff had also delivered to the plaintiff a forged requisition 
for the stamps, which purported to be signed by Homans & Co. 

At the close of the case the trial justice submitted to the jury only 
the question of whether the plaintiff, in accepting the check, acted in 
good faith or in bad faith, and reserved decision upon the defendant’s 
motion to dismiss the complaint until the coming in of the special ver- 
dict. The jury found that the plaintiff had acted in bad faith. There- 
after the trial justice dismissed the complaint, and in his opinion, which 
is part of the record, indicated that he had reached this decision not 
only because he felt that the verdict of the jury on the question of 
fact was justified, but also because he found as a matter of law “that 
the check has never been duly negotiated, and that the plaintiff is not 
a holder thereof in due course.” 

I have serious doubts whether the jury could reasonably find that the 
plaintiff was guilty of bad faith. The plaintiff was probably not vigi- 
lant when it accepted the check and forged requisition; possibly it may 
even have been in a sense grossly negligent; but there is grave question 
whether the negligence is sufficient to indicate actual bad faith. How- 
ever, I do not think that we need consider that question, for in my 
opinion, even though the plaintiff accepted the check in good faith, 
it cannot recover. 

The check made by Homans & Co. was never delivered by them 
to the payee, and until delivery an instrument has no legal inception. 
It was stolen from their possession. The thief never had any title 
to the check, and therefore could not transfer title to the plaintiff. If 
the plaintiff can maintain an action upon an instrument which was 
never delivered by the maker, and by virtue of a title received from 
a person who himself had no title to the instrument, then this result 
must be due to the peculiar rules of the law merchant governing nego- 
tiable instruments, now embodied in the Negotiable Instruments Law 
Section 35 of that law provides: 

“Every contract on a negotiable instrument is incomplete and re- 
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vocable until delivery of the instrument for the purpose of giving effect 
thereto. As between immediate parties, and as regards a remote party 
other than a holder in due course, the delivery, in order to be effectual, 
must be made either by or under the authority of the party making, draw- 
ing,accepting or indorsing, as the case may be;and in such case the delivery 
may be shown to have been conditional, or for a special purpose only, 
and not for the purpose of transferring the property in the instrument. 
But where the instrument is in the hands of a holder in due course, a 
valid delivery thereof by all parties prior to him so as to make them 
liable to him is conclusively presumed. And where the instrument is no 
longer in the possession of a party whose signature appears thereon, a 
valid and intentional delivery by him is presumed until the contrary is 
proved.” 

There is no doubt that, by virtue of the rule embodied in that section, 
the rule of law governing ordinary contracts or instruments, that a 
contract becomes effectual only by actual delivery, is modified, at least 
to the extent that, where a negotiable instrument is in the hands of 


a “holder in due course,” a valid delivery thereof by all parties prior 


to him, so as to make them liable to him, is conclusively presumed. 
The real question in this case is therefore whether the plaintiff is “a 
holder in due course’’ within the meaning of that section. 

The defendant claims that the payee is an “immediate party” to the 
instrument, and that therefore, in an action brought by the payee, evi- 
dence is always admissible to show that there was no valid delivery 


of the instrument. There seems to be some diversity of authority in 
the various states as to whether the payee of a negotiable instrument 
can ever by a “holder in due course” within the meaning of the stat- 
ute. See Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 66 N. 
E. 646, 97 Am. St. Rep. 426; Liberty Trust Co. v. Tilton, 217 Mass. 
462, 105 N. E. 605, L. R. A. 1915B, 144, which hold that a payee is 
not necessarily a remote party, and may be a holder in due course. 
See, also, Vander Ploeg v. Van Zuuk, 135 Iowa 350, 112 N. W. 807, 
13 L. R. A. (N.S.) 490, 124 Am. St. Rep. 275; Long v. Shafer, 185 Mo. 
App. 641, 171 S. W. 690, which hold that a payee is an immediate 
party, and cannot be a holder in due course, and does not take free 
from any defenses which the maker could interpose if the instrument 
were nonnegotiable. It is quite impossible to reconcile these decisions, 
but it seems to me that, even though we adopt the views expressed 
by the Massachusetts courts, the plaintiff has not established that 
in this case the payee is not an immediate party and is a holder in due 
course. 

In the case of Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 
66 N. E. 646, 97 Am. St. Rep. 426, the facts were that the defend- 
ant, a married woman, delivered to her husband her check for $200, 
made payable to the plaintiff, and instructed her husband to apply 
it in payment of a debt which she personally owed to the plaintiff. 
The husband fraudulently delivered the check to the plaintiff, to be used 
in payment of his own debt to the plaintiff. The court there held 





110 THE BANKING LAW JOURNAL 


that the plaintiff, though the payee of the check, and therefore not 
holding through indorsement, was yet a holder in due course. The 
court there stated: 

“The fact that the plaintiff is the payee of a negotiable security does 
not prevent him from becoming a bona fide purchaser of it at common 


law, with all the rights incident to a purchaser for value thereof without 
notice.” 


And it cites various cases in the English courts and in the Supreme 
Court of the United States as authority for this statement. These 
cases establish the proposition, I think, that where the maker of a ne- 
gotiable instrument delivers it to a third party, with instructions not 
to deliver it over to the payee of the instrument, except on certain con- 
ditions, and the party to whom the maker has delivered it fraudu- 
lently disregards his instructions and delivers it to the payee for value, 
the payee becomes a purchaser of the instrument. 

In all these cases, however, there are really two transactions. The 
first transaction is one between the maker and the third party, by 
which the third party obtains possession of the instrument. The 
next transaction arises between the third party and the payee, by 
which the third party delivers the instrument to the payee for value. 
In other words, in these cases the maker has given to a third party 
an instrument, and has authorized the third party to transfer title to 
the payee by delivery, when certain conditions of which the payee has 
no notice are fulfilled. The third party thereupon proceeds to sell 
the instrument to the payee, who takes without notice of the condi- 
tions. The payee’s transaction with the third party gives rise to no 
defense on the part of the maker; any defense which the maker might 
have would arise from the original transaction between the maker and 
the third party, to which transaction the payee is a stranger; conse- 
quently, where the payee purchases the instrument for value from 
the third party, he should be entitled logically to the same protection 
which is afforded to any other purchaser of a negotiable instrument. 

There is, so far as I can see, no real difference between such a case 
and a case where the maker conditionally delivers a negotiable in- 
strument to a payee, and the payee sells it to an innocent purchaser 
and indorses the note to him. In both cases the maker has put into 
the hands of a party, upon secret instructions or conditions, an instru- 
ment which that party can put into circulation. In both cases the 
holder has transferred the note to another man in such a manner as 
to make the transferee the holder of the note, and in neither case has 
the transferee had anything to do with the earlier transaction between 
the maker and the person to whom the maker delivered the note. There 
is little doubt that a payee who purchases the note under such cir- 
cumstances comes within the protection afforded ordinarily to a pur- 
chaser for value, unless the Negotiable Instruments Law has changed 
the common law or law merchant. Even in the case of Vander Ploeg 
v. Van Zuuk, supra, the court stated: 
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“The conclusion which we reach is perhaps different from what it 
would have been, had the Negotiable Instruments Act not been passed.” 

There are, however, two important points of difference between the 
case we have under consideration and all the other cases which have 
arisen either under the law merchant or the Negotiable Instruments 
Act. In the present case the maker never had any transactions with 
the party who attempted to transfer the note to this plaintiff. That 
party had merely stolen the note from the drawer or drawee. More- 
over, that party never claimed to have the right to deliver the note 
to the payee, except as agent for the maker in payment of stamps sold 
to the maker. The plaintiff sold these stamps to the person in pos- 
session of the check, knowing that the check was intrusted to some 
person for the sole purpose of paying for stamps requisitioned by the 
maker of the check. In other words, while it did not know that the 
check was in the hands of a thief, it did know that it was in the hands 
of a person who had no right to deliver the check, except for the pur- 
pose of paying for stamps sold to the maker. 

The defense in this case is that the check was delivered by a per- 
son having no authority to make the check effective by delivery. That 
defense arises, not from any transaction with the third party, by which 
a limitation unknown to the payee was imposed upon the third party’s 
right to deliver the check. It arises from the fact that the payee 
accepted the check because it believed that the thief had authority 
to use the check in payment of stamps sold and delivered to the maker. 
It never sold any stamps to the maker, but was fooled by a forged 
requisition into the belief that the thief was buying and receiving the 
stamps for the maker. There was no delivery of the check, because, 
in the transaction to which the plaintiff was a party, the plaintiff failed 
to sell and deliver the stamps to the maker, although it was informed 
that the maker had authorized the delivery of the check only upon that 
condition. The payee in such a case is not a purchaser of the check, 
nor a remote party either to the instrument or to the transaction, but, 
on the contrary, its claim of title to the check rests upon a transfer of 
possession from one who at best appeared to have authority to deliver 
the check and make it a valid contract only for a consideration which 
the plaintiff has failed to deliver. I have found no case, either at com- 
mon law or under the statute, which holds that the payee who receives 
the check under such circumstances is a “holder in due course,’”’ and I 
do not think that on principle he can derive any rights from such a 
transfer. 

These views are somewhat strengthened by the opinion of the Su- 
preme Judicial Court of Massachusetts in the case of Liberty Trust 
Co. v. Tilton, supra, upon which the plaintiff seems largely to rely. 
In that case the payee of the note sued an accommodation indorser, 
who signed the note in blank, upon the express conditions that the 
maker should fill in the note and deliver it only after certain condi- 
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tions were met. The court there held that the payee was a purchaser 
for value. In that case the court again reviewed the authorities on 
the point of whether the payee of a note could ever be a holder in due 
course, and especially its earlier decision in Boston Steel & Iron Co. 
v. Steuer, supra. It stated that: 

“The effect of that decision was to hold that the words “immediate 
parties,” as used in the Massachusetts Negotiable Instruments Law 
(Rev. Laws, c. 73, § 33), which is similar to our own statute, “did not 
necessarily include the payee. Hence ‘immediate parties,’ in that con- 
nection, excludes a party who is a holder in due course. In such case 
these words must be confined to parties who are ‘immediate’ to the 
conditions or limitations placed upon the delivery, in the sense of know- 
ing or being chargeable with notice of them. A payee, who is a holder 
in due course, is not an immediate party in the sense of that section. 
This result follows from holding that a payee may be a ‘holder in due 
course,’ as defined in section 69, because he could become such holder 
only on condition. (4) ‘That at the time it was negotiated to him he 
had no notice of any infirmity in the instrument.’ Thus he could not 
be such holder, unless the paper was ‘negotiated’ to him. Therefore 
the word ‘negotiated’ was held to describe the means by which a payee 
might acquire a note. It was given its common legal significance of 
concluded by bargain or agreement. Palmer v. Ferry, 6 Gray, 420, 
423; Everson v. General Accident, Fire & Life Assurance Co., 202 Mass. 
169, 172 [88 N. E. 658]. A promissory note, complete as to form and 
payable to a named person may be negotiated to that person by being 
sold to him or taken by him for value. This is the common and popular 
signification of the word. It was the sense in which it was used in the 
law merchant before the Negotiable Instruments Act. Its meaning 
has not been changed by the act. That was in substance the decision 
in Boston Steel & Iron Co. v. Steuer, 183 Mass. 140 [66 N. E. 646, 97 
Am. St. Rep. 426].” 

The court also held that there had been a delivery by the indorser 
prior to the filling in of the blanks and the delivery to the payee with- 
in the meaning of section 31 of the act (section 33 of our statute). It 
seems to me that this decision rests upon three elements: First, that 
the defendant charged with liability in that case had made a condi- 
tional “delivery” within the meaning of the statute; second, that the 
payee was a stranger to these conditions; third, that the person to 
whom the defendant delivered the note transferred it to the payee 
by bargain or agreement, which would have been valid, except for con- 
ditions made by the defendant to which the payee was a stranger. 
In the present case, as shown above, no such elements exist. There 
never was a delivery of the check, conditional or otherwise, by any 
party to the note. It was feloniously taken. The payee was not a 
stranger to the conditions upon which the maker had authorized de- 
livery to the payee, and, finally, the note was not “negotiated” to the 
payee by bargain or agreement, but was delivered to the payee, to be- 
come a complete and valid instrument only upon the payee selling to 
the maker the stamps for which this check was actually drawn. In 
other words, if there was a bargain or agreement made with the payee, 
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it was an agreement with the maker to sell to the maker, and not to 
a thief, the stamps. In the absence of these elements, I do not think 
that even under the Massachusetts rule is this plaintiff a holder for 
value. 
It follows that the judgment should be affirmed, with costs. 
WHITAKER, J., concurs. 


RIGHT OF PLEDGEE TO SELL NOTE. 


Pease v. Fitzgerald, California District Court of Appeal, December 21, 1916. 161 Pac. Rep. 606. 


The pledgee of a promissory note may assign it and the assignee holds it in the 
same capacity as the original pledgee and may bring suit upon it when due. 


Appeal from Superior Court, City and County of San Francisco; 
Franklin A. Griffin, Judge. 

Action by Charles J. Pease against J. F. Fitzgerald and others. From 
an adverse judgment, the named defendant appeals. Affirmed. 

Brittan & Raish and W. E. Davies, all of Marysville, for appellant. 
Robert R. Moody and Edwin L. Foster, both of San Francisco, for 
respondent Pease. Franklin T. Poore, of San Francisco, for respondent 
Withoft. 

RicHarps, J. This is an appeal from a judgment in favor of plain- 
tiff in an action brought to recover the sum of $1000 and interest al- 
leged to be due upon the promissory note of the defendant J.F. Fitz- 
gerald, and from an order denying said defendant’s motion for a new 
trial. 

The facts out of which the action arose were these: On the 8th day 
of February, 1912, the defendant J. F. Fitzgerald executed and delivered 
to the California Mail Order House, corporation, a promissory note for 
the sum of $1000 as the purchase price of 1000 shares of its capital 
stock, for which he subscribed on that day. The transaction was con- 
ducted on behalf of the corporation by one Hugh Wyncoop as its agent, 
who is alleged by the Said defendant Fitzgerald to have made to him 
certain false and fraudulent representations as to the assets and solvency 
of the corporation. The said defendant, however, at the time of making 
his said subscription, signed a memorandum attached thereto to the 
effect that his subscription was based upon the printed literature and 
printed statements of the corporation, and that no representations 
made by its agents not in accordance therewith should be binding upon 
the corporation. On April 20, 1912, the California Mail Order House 
executed and delivered to the American National Bank of San Francisco 
its promissory note for the sum of $2500, and at the same time assigned 
and delivered to the said bank as security for the same the promissory 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §386. 
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note of the defendant Fitzgerald. On April 30, 1912, the California 
Mail Order House paid to the bank $1,435.82 on account of its note, 
but no further sum, and on May 11, 1912, the bank indorsed and de- 
livered to the plaintiff and respondent in this action the Fitzgerald 
note. On May 24, 1912, the California Mail Order House was adjudged 
a bankrupt, and one T. W. Withoft was appointed trustee. On October 
30, 1912, the present suit was brought. 

In his answer the defendant Fitzgerald set forth several defenses, 
chiefly relying, however, both in his pleading and at the trial, upon the 
defense that the note had been procured through the false and fraudu- 
lent representations made by said Wyncoop at the time of his stock 
subscription, upon the discovery of which he had taken steps to rescind 
the transaction. Upon the trial he was permitted to testify fully as to 
these matters. The court gave judgment in plaintiff’s favor, and from 
such judgment, and the order denying a new trial, the defendant 
Fitzgerald prosecutes this appeal. 

The first point urged by the appellant is that the assignment and 
transfer of his promissory note by its pledgee, American National Bank, 
to the plaintiff, was illegal and void, for the alleged reason that a pledgee 
of commercial paper has no right to sell the same, but must collect the 
amount due thereon at maturity, and apply the proceeds to the payment 
of the principal debt. Whatever may be the rule in other jurisdictions 
from which the appellant draws for authority supporting his contention, 
the rule is well settled in this state that a pledgee of commercial paper 
may assign and deliver the same, and in the event of such transfer the 
assignee holds the same in the same capacity as the original pledgee, 
and may bring suit to collect the collateral note when due. Cushing 
v. Building Ass’n, 165 Cal. 731, 134 Pac. 324; Brittan V. Oakland Bank 
of Savings, 124 Cal. 282, 57 Pac. 84, 71 Am. St. Rep. 58; Williams v. 
Ashe, 111 Cal. 180, 43 Pac. 595; Dewey v. Bowman, 8 Cal. 145. 

The appellant in his closing brief herein practically admits that this 
is the settled rule in this state, but urges that in the event of such trans- 
fer the assignee takes the note subject to all of the defenses which the 
maker might have urged against the original payee. It is not necessary, 
however, to discuss or decide this point, for the record discloses that the 
appellant was permitted upon the trial of the cause to fully present his 
defenses to the note, and that the court found that neither of the two 
chief defenses to the payment of the obligation was sufficiently made 
out. We think the evidence sufficiently sustains the finding of the court 
in that regard. 

The defendant was not entitled to rely on the oral statements of 
the agent, Wyncoop, in the face of his own express written agreement 
that only the printed statements of the corporation were to be regarded 
in making subscriptions to its stock. The effort of the appellant to 
rescind his agreement after his discovery that Wyncoop’s statements 
were false was clearly not sufficiently carried into effect to work a res- 
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cision of his agreement or furnish a defense to the payment of his note. 
We discover no error in the record before us. 
Judgment and order affirmed. 


—_—— 


RECOVERY OF USURIOUS INTEREST. 


Temple National Bank v. Johnson, Supreme Court of Oklahoma, 161 Pac. Rep. 535. 


A petition against a national bank, filed for the recovery of alleged usurious 
interest, should contain an allegation that the taking and receiving of the same 
was knowingly done, or an allegation to an equivalent effect, and where such an 
averment is lacking it is error to overrule a general demurrer thereto. 


Commissioners’ Opinion, Division No. 2. Appeal from District Court, 
Cotton County; Cham Jones, Judge. 

Action by H. M. Johnson against the Temple National Bank to re- 
cover penalty for usury. From a judgment for plaintiff, defendant 
appeals. Reversed, with directions to sustain demurrer to petition. 

L. M. Gensman and W. T. Dixon, both of Lawton, for plaintiff in 
error. I. K. Revelle, of Walters, for defendant in error. 

Burrorp, C. This was an action to recover the penalties for usury 
under section 5198, Rev. St. U. S. (U. S. Comp. St. 1913, §9759), in- 
stituted originally in a justice court and, after judgment there, tried de 
novo upon appeal to the district court. 

The bill of particulars filed by plaintiff contains no allegation that 
the alleged usury was knowingly charged or received, or any allegation 
of equivalent import. There was a general demurrer to this bill of 
particulars, which was overruled and exceptions saved. Upon the trial 
the court’s instructions contained no reference.to the fact that usury by 
a national bank must be knowingly received or charged in order to 
justify a recovery under the statute. To these instructions defendant 
duly excepted. Defendant then offered an instruction containing this 
element, which was refused and exceptions saved. Each of these rulings 
was clearly error. The cause of action is statutory, and one of the 
necessary elements of a recovery is that the “taking receiving, reserving 
or charging’’ of the usury shall be ‘knowingly done.” If the petition 
failed to so allege, it was fatally defective, and, if alleged therein, the 
defendant had a right, under the statute, to have this question submitted 
to the jury. First National Bank of Mill Creek v. Ellis, 27 Okl. 699, 
114 Pac. 620, Ann. Cas. 1912C, 687; First National Bank v. Landis, 
27 Okl. 710, 113 Pac. 718. 

The cause should be reversed, with directions to the trial court to set 
aside the judgment and the order overruling the demurrer to the peti- 
tion and to sustain said demurrer. 

Per Curiam. Adopted in whole. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §500. 
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CASHIER’S CHECKS. 


Bobrick v. Second National Bank of Hoboken, New York Supreme Court, Appellate Division, 
December 15, 1916. 








Where a bank issues cashier’s checks, at the request of a depositor, who instructs 
the bank to charge the same to his account, the bank incurs a direct obligation 
to the payee named in the checks and cannot stop payment of them at the request 
of the depositor. 





Appeal from Trial Term, New York County. 

Action by Gabriel A. Bobrick against the Second National Bank of 
Hoboken. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before CLARKE, P. J., and Laucuiin, DowLinc, Pace, and 
Davis, JJ. 

James L. Bishop, of New York City, for appellant. 

Barclay E. V. McCarty, of New York City, for respondent. 

LAUGHLIN, J. This is an action by the payee against the drawer 
of three checks. There is no conflict in the evidence. It appears that 
one Mackenzie had a deposit account with the defendant. Mackenzie 
was traveling in the West, and he wired or wrote the defendant to issue 
the three checks to the plaintiff, ‘“Trustee.’’ On the 18th day of August, 
1914, pursuant to that direction from Mackenzie, the defendant issued 
three cashier’s checks, payable to the order of ““G. A. Bobrick, Trustee”’ 
—two each for $1000, and one for $500. The checks were drawn on the 
National Park Bank of New York, and were sent to the plaintiff at Los 
Angeles, Cal., evidently pursuant to the direction of Mackenzie. Before 
they were presented to the drawee for payment, the defendant received 
notice from Mackenzie to.stop payment, and it did so; and the National 
Park Bank, acting upon the notice it received from the defendant, re- 
fused payment, and the defendant was duly notified thereof. 

The defendant pleaded that it received no consideration from the 
plaintiff for the checks, and it was permitted, over plaintiff's objection 
and exception, to show that it received no consideration from him there- 
for. The defendant, however, did not plead, or prove, or offer to prove, 
that there was no consideration for the issuance of the checks moving 
to it from Mackenzie, its depositor, or from plaintiff to him. The evi- 
dence that the checks were issued at the request of Mackenzie carries 
with it a presumption that there was a consideration moving from him 
to the defendant; and it is immaterial whether or not there was consider- 
ation as between him and the plaintiff. Hamilton v. Hamilton, 127 
App. Div. 871, 112 N. Y. Supp. 10; Rector, etc., v. Teed, 120 N. Y. 
583, 24 N. E. 1014; Daniel on Negotiable Instruments (6th Ed.) vol. 
1, § 178; Id. vol. 2, § 1595a. . 

The deposition of Mackenzie was taken in England at the instance 
of the defendant, which, however, did not read it in evidence. The 
plaintiff read in evidence Mackenzie’s answers to four cross-interroga- 
tories, to the effect that, when he instructed the defendant to issue the 


=— cece entre 


——— 


ebras Seinen Pits sini oh 


sousne cancihllflbr iei. 23ticsent tans siaeies eA vidoe > 


prance nine 





ee fms 


tba in tate 


POY ADC 


onset: tees tt 


en 
ate =. 





LEGAL DEC SIONS 117 


checks, he also instructed it to ‘‘reimburse itself to the extent” of the 
checks ‘‘out of the balance” of his deposit account with the defendant, 
“or to charge the amount of” the checks against him. It was not shown, 
nor was any evidence offered to show, the balance to the credit of Macken- 
zie in his deposit account with the defendant at the time the checks 
were issued; but his testimony so read by the plaintiff shows that he 
felt in honor bound to reimburse the bank, and that he so stated to its 
officers. The president of the defendant testified that he presumed that 
Mackenzie had a balance in his deposit account with the defendant at 
the time; but he did not know what the amount of such balance was. 

The checks were negotiable instruments (section 20, Negotiable In- 
truments Law [Consol. Laws, c. 38; Laws of 1909, c. 43]); and by virtue 
of section 50 of the Negotiable Instruments Law there was a presump- 
tion that they were issued for value. That presumption was not over- 
come by evidence that the drawer of the checks received no consideration 
therefor from the payee, for, as already stated, that was not essential, 
and a presumption.arises on the facts proved that it received a con- 
sideration from Mackenzie. 

The facts stated show that the defendant, in issuing the checks, 
relied upon the sufficiency of Mackenzie’s balance to the credit of his 
account, or upon his credit. By thus issuing and delivering the checks 
to plaintiff, it incurred a direct, primary obligation to him that the 
drawee would pay the checks on presentment, and in default thereof 
that it would pay them. Hibernia National Bank v. Lacombe, 84 N. 
Y. 367, 38 Am. Rep. 518; Riddle v. Bank of Montreal, 145 App. Div. 
207, 130 N. Y. Supp. 15. 

The learned counsel for the appellant predicates his principal argu- 
ment on an erroneous construction of the evidence. He contends that 
this was not an executed transaction as between Mackenzie and the 
defendant, and that the defendant, having received no consideration from 
the plaintiff, was acting merely as Mackenzie’s agent, and that its only 
authority was to have the checks paid by the National Park Bank and 
then to charge the amount against his account, which authority was 
revocable. According to the testimony of Mackenzie, the defendant 
was authorized, immediately on issuing the checks, to charge them to 
his account; and there would have been implied authority so to do on 
issuing the checks at his request. The checks were not his obligations, 
but the direct obligations of the defendant to the payee. 

The checks having been issued and delivered to the payee, the trans- 
action upon which the bank entered at his request was a completed one, 
so far as the payee was concerned. It does not appear whether the 
checks were charged to Mackenzie’s account, but the rights of the payee 
could not be affected by the failure of the bank so to charge them. Pre- 
sumably, on these facts, Mackenzie, for a sufficient consideration moving 
from the plaintiff to him, had purchased the checks of the defendant for 
the plaintiff, and caused them to be delivered to him, and, if so, it was 
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beyond the power of Mackenzie or of the defendant to stop payment 
thereof. See Baruch v. Buckley, 167 App. Div. 113, 151 N. Y. Supp. 
853; Carnegie Trust Co. v. First Nat. Bank, 213 N. Y. 301, 107 N. E. 
693, L. R. A. 1916C, 186; Strohmeyer, etc., Co. v. Guaranty Trust Co., 
172 App. Div. 20, 157 N. Y. Supp. 955. 

It follows that the judgment is right, and should be affirmed, with 
costs. Order filed. All concur. 





NOTE FOR CORPORATE STOCK. 





Ater v. Rotan Grocery Co., Court of Civil Appeals of Texas, December 13, 1916. 189 S. W. Rep. 1106. 





Under the provision of the Texas Constitution that no corporation shall issue 
stock or bonds except for money paid, labor done or property actually received, 
and all fictitious increase of stock or indebtedness shall be void, a note given in 
payment for increased stock is void, even in the hands of an innocent purchaser 
for value before maturity. 





Appeal from District Court, Bell County; John D. Robinson, Judge. 

Suit by the Rotan Grocery Company against J. M. Ater. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded. 

A. W. Gibson and Lewis H. Jones, both of Rogers, for appellant. 
Hair & Woodward, of Temple, and J. D. Williamson, of Waco, for 
appellee. 

Rice, J. This suit was brought by appellee against appellant to 
enforce the collection of a promissory note for $1300 executed by him 
on the 26th day December, 1912, due December 1, 1915, payable to the 
order of the J. A. Copeland Mercantile Company (a corporation), and 
bearing interest at the rate of 10 per cent. per annum from date until 
paid, with usual attorney’s fees clause. It was alleged by plaintiff that 
after the execution and delivery of the note, and before maturity thereof, 
for a valuable consideration, the same was transferred and delivered by 
the mercantile company to it, by reason of which it became the holder 
thereof for value, praying for judgment thereon. 

Appellant answered, alleging that the note so executed was void on 
account of the fact that it was executed for stock in the J. A. Copeland 
Mercantile Company, a corporation. 

Appellee by supplemental petition pleaded that it was an innocent 
purchaser before maturity for value, and that the note in question was 
not given for new stock to be issued at the time of the increased capital 
stock of the corporation, but that at the time of the execution of said 
note the appellant received stock in the then existing corporation, which 
had been fully paid for. 

The case was tried by a jury, the court peremptorily directing a verdict 
in behalf of appellee, from which this appeal is prosecuted. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §133. 
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But one assignment is presented, which urges that the court erred in 
directing a verdict for appellee, because the evidence adduced upon the 
trial of this case was conflicting as to whether the Copeland Mercantile 
Company issued its increased capital stock in exchange for the note 
sued upon, or that the consideration for such note was capital stock 
previously owned by J. A. Copeland and A. A. Gunn, and which had 
been fully paid for; and the evidence is also conflicting as to whether or 
not, at the time the note sued upon was transferred by the Copeland 
Mercantile Company to plaintiff, its officers and agents knew that the 
consideration for this note was increased capital stock of said mercantile 
company theretofore issued and delivered to this defendant, contending 
that both of these issues should have been submitted to the jury under 
proper instructions from the court. 

It is elementary that whenever the evidence is conflicting upon a ma- 
terial issue, it becomes the duty of the court to submit such issue for the 
consideration of the jury; and to direct a verdict, under such circum- 
stances, is error. See Johnston et al. v. Drought, 22 S. W. 290; Waters- 
Pierce Oil Co. v. State, 19 Tex. Civ. App. 1, 44 S. W. 936; Heatherly 
v. Little, 40 S. W. 445; Harris v. Higden, 41 S. W. 412; Bonn v. G., H. 
& S. A. R. Co., 82 S. W. 808; Hicks v. Armstrong, 142 S. W. 1195; 
Cement Co. v. Kezer, 174 S. W. 661; Hodge v. Toyah Valley Irr. Co., 
174 S. W. 334. 

Without discussing the evidence in detail, we are of opinion that it 
was conflicting upon the main issue presented by the pleadings to wit 
as to whether the note in question was given in payment for increased 
stock issued by the Copeland Mercantile Company. If so, then the 
note, as well as the stock, was absolutely void under article 12, § 6, of 
our state Constitution, which is as follows: 

“No corporation shall issue stock or bonds, except for money paid, 
labor done or property actually received, and all fictitious increase of 
stock or indebtedness shall be void.” 

In discussing the validity of a note given for stock in a corporation, 
in Commonwealth Bonding & Casualty Insurance Co. v. Curry, 183 S. 
W. 4, Mr. Justice Hall says: 

“If it was understood that the note was taken in payment for the 
stock, both the note and the stock are clearly void, under the Consti- 
tution’’—citing Mason v. Bank, 156 S. W. 366, and Sturdevant v. . 
Falvey, 176 S. W. 908; San Antonio Irrigation Co. v. Deutschmann, 
102 Tex. 201, 105 S. W. 486, 114 S. W. 1174. 

And this, we think would be true notwithstanding the fact that ap- 
pellee was an innocent purchaser before maturity for value, without 
notice. See Insurance Co. v. Smyer, 183 S. W. 825; Jones v. Abernathy, 
174 S. W. 682, and cases there cited. See also, Gilder v. Hearne, 79 Tex. 
120, 14 S. W. 1031; 8 Cyc. 46; 3 Ruling Case Law, p. 1017, § 225. The 
same rule is announced in Bank v. Falvey, 175 S. W. 833. See, also, 
Jefferson v. Hewitt, 103 Cal. 624, 37 Pac. 638; 1 Daniel on Negotiable 
Instruments (6th Ed.) §§ 197, 198, and 807. 
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Because in our judgment the evidence was conflicting upon the issues 
presented by the pleadings, it was improper for the court to peremp- 
torily instruct a verdict in behalf of appellee. It therefore becomes our 
duty to reverse the judgment and remand the case for another trial, 
which is accordingly done. 

Reversed and remanded. 


PRESENTMENT OF CERTIFIED CHECK. 


City of Brunswick v. People’s Savings Bank, Kansas City, Mo., Court of Appeals, November 27, 1916. 
190 S. W. Rep. 60. 








Where the drawer of a check has it certified and then delivers it to the payee, the 
latter must present it within a reasonable time, or the drawer will be discharged 
to the extent of the loss which he has suffered by the delay. 





Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

Action by the City of Brunswick against the People’s Savings Bank. 
Defendant filed an answer in the nature of an interpleader to which 
plaintiff demurred which demurrer the trial court overruled and ren- 
dered judgment requiring John F. Meek to interplead and plaintiff ap- 
peals. Affirmed. 

C. W. Bowen of Brunswick and L. A. Chapman of Chillicothe for 
appellant. Paul D. Kitt of Chillicothe, for respondent. 

E.uison P. J. This is an action on certified bank check and defend- 
ant’s answer was in the nature of an interpleader. 

Plaintiff city was about to let a paving contract, and one John F. 
Meek was a prospective bidder for the work. Under the regulations 
of the city it was necessary that a bidder should pay $500, or deposit a 
certified check for that sum as an assurance of his good faith in bidding 
and his intention to do the work if the contract should be awarded to 
him. Meek thereupon drew his check on defendant bank in favor of 
plaintiff for $500 and had the bank certify it for him and the bank 
charged that amount of money off his account, placing it on the certi- 
fied check account. Meek then delivered the check to the plaintiff city 
and was afterwards the successful bidder for the paving. 

But it appears the preliminary proceedings taken by the city for the 
paving appeared to Meek and his attorney to be so irregular and illegal 
that Meek refused the work and notified defendant bank not to pay the 
check; that if it did so he would institute suit for the money. Some 
time afterwards plaintiff demanded payment of the check of the defend- 
ant bank, and, being refused, instituted this action. As above stated 
defendant’s answer was in the nature of a bill of interpleader wherein, 
after setting up facts substantially as here stated and stating its willing- 
ness to pay to the party entitled, it asked that Meek be required to 
interplead and the court give judgment to the party legally entitled to 
the money. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §404. 
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Plaintiff demurred to the answer and the trial court overruled it; 
whereupon plaintiff refused to make further plea and judgment was 
entered requiring Meek to interplead and plaintiff appealled and as 
ground therefor says that the bill of interpleader shows on its face an 
absolute indebtedness to plaintiff and that no facts are disclosed therein 
showing any legal claim against the defendant bank by Meek. 

When a bank at the request of the drawer of a check certifies it before 
delivery to the payee and it is then delivered, the certification does not 
discharge the drawer if the check is not paid on due presentment. The 
certification simply vouches for the genuineness of the check and that 
it will be paid on presentment and merely adds to its easy negotiation 
by adding the promise of the bank. Born v. Bank, 123 Ind. 78, 24 N. 
E. 173, 7 L. R. A. 442, 18 Am. St. Rep. 312; Oyster & Fish Co. v. Bank, 
51 Ohio St. 106, 36 N. E. 833; Minot v. Russ 156 Mass. 458, 31 N. E. 
489, 16 L. R. A. 510, 32 Am. St. Rep. 472; Blake v. Hamilton Dime 
Sav. Bk. Co., 79 Ohio St. 189, 87 N. E. 73, 20 L. R. A. (N. S.) 290, 128 
Am. St. Rep. 691 and 696, 16 Ann. Cas. 210. 

But if the holder receive an uncertified check, and instead of drawing 
the money has it certified, he discharges the drawer for he has accepted 
the bank as his sole debtor; the same as if he had drawn the money, then 
deposited it, and taken a certificate of deposit for it. Met. Nat. Bank 
v. Jones, 137 Ill. 634, 27 N. E. 533, 12 L. R. A. 492, 31 Am. St. Rep. 403, 
Born v. Bank, 123 Ind. 78, 24 N. E. 173, 7 L. R. A. 442, 18 Am. St. 
Rep. 312; Oyster & Fish Co. v. Bank, 51 Ohio St. 106, 36 N. E. 833, 
128 Am. St. Rep. 691 and 696. And this has been embodied in our 
Negotiable Instrument act (section 10158, R. S. 1909). 

If the drawer gets the bank to certify his check and then delivers it 
to the holder, and the latter neglects to present it to the bank for pay- 
ment in due course the drawer is discharged to the extent he suffers by 
the delay. Section 10156, R. S. 1909; Heartt v. Rhodes, 66 Ill. 351; 
Blair v. Wilson, 28 Gratt. (69 Va.) 165, 171; Larsen v. Breene, 12 
Colo. 480, 484, 21 Pac. 498. 

In the present case the plaintiff city held the check for nearly three 
weeks before presenting it to the bank. This discharged Meeks from his 
obligation as drawer (if he was under any obligation), and left the city 
to look to the bank alone, if it had a right to look to anybody. So if 
Meek, on account of transpiring facts as to the invalidity of the pro- 
ceeding for paving, was not under any obligation to the city, he did not 
need the circumstance of delayed presentation to discharge him; for he 
owed nothing to the city. If he owed nothing to the city, it would be 
a wrong upon him for the bank to pay out his money which had been 
set apart for the payment of the check, and he had a right to demand it 
back from the bank. 

The matter then stands with a dispute between Meek and the city, 
the bank caught between the two, and willing to pay to either, as the 
law may determine on a contest between them as contemplated by the 
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law in relation to interpleader. McGinn v. Bank, 178 Mo. App. 347 
166 S. W. 345. Session Acts 1915, p. 148, § 94. In the present status 
of the case we have no interest in that contest, and know nothing of its 
merits. Gee v. Leaver, 172 Mo. App. 191, 196, 157 S. W. 842. 

We conclude the trial court was right in overruling the demurrer, and 
affirm the judgment. All concur. 





PRESENTMENT FOR PAYMENT. 


Champion Shoe Machinery Co. v. Landman, New York Supreme Court, Appellate Division, December 
29, 1916. 162 N. Y. Supp. 346. 








An action may be brought against the maker of a note although no demand 
for payment had been made. 





Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by the Champion Shoe Machinery Company against Alex- 
ander Landman. Judgment dismissing the complaint, but not on the 
merits, and plaintiff appeals. Reversed, and new trial ordered. 

Argued November term, 1916, before LEHMAN, WHITAKER, and 
Fincu, JJ. 

Blau, Zalkin & Cohen, of New York City (Maurice Brandt, of New 
York City, of counsel), for appellant. 

Meyer Greenberg, of New York City, for respondent. 

Fincu, J. There is no formal complaint. The action is one to fore- 
close a lien on a shoe-stitching machine. 

The defendant, in July, 1915, made a contract with the plaintiff, 
which is in form a lease of the machine, providing that certain specified 
rent be paid by the defendant, with a provision that, when there has: 
been paid $525 rent, the defendant might elect to become the owner of 
the machine and upon giving notice to the plaintiff the machine would 
become the property of the defendant. Notes were executed for 29 
monthly payments of rent, and it was provided that upon default the 
whole amount provided for in the notes was to become due, and the 
plaintiff might retake possession of the machine. 

There was a default in the payment of the notes, and at the trial there 
was a balance due of $300. The only evidence given was the direct 
examination of the defendant, called as a witness by the plaintiff. 
Plaintiff failed to put in any evidence of a demand for payment, and the 
court dismissed the complaint on that ground, holding that a demand 
was necessary. A demand was not necessary, because the notes were 
made payable at plaintiff's office. 

But, even if a demand was necessary, defendant’s request to reopen 
the case, so as to ask the defendant the one question in regard to a 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §391. 
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demand, should have been allowed, since no rights of the defendant were 
shown to be prejudiced. Klien v. Sarnoff, 83 Misc. Rep. 447, 145 N. Y. 
Supp. 88. : 

For the foregoing reasons, the judgment is reversed, and a new trial 
ordered, with $30 costs to appellant to abide the event. All concur. 








CONSTRUCTION OF WILL. 


In re Ithaca Trust Co., New York Supreme Court, Appellate Division, December 28, 1916. 162 N. 
Y. Supp. 3565. 








A will left half of the testator’s residuary estate to his mother, the will providing 
that the same “‘should be hers absolutely to use up, spend, or give away, in any 
way she sees fit,” but, if the property remained undisposed of at the time of her 
death, then it should belong to the testator’s widow. It was held that, under 
this provision the mother could dispose of the property by will, as well as by gift 
or otherwise during her lifetime. 





Appeal from Surrogate’s Court, Tompkins County. 

In the matter of the accounting of the Ithaca Trust Company, as 
executor. From part of a decree of the Surrogate’s.Court, judicially 
settling the account of said executor and construing the will of George 
F. Simpson, deceased, Mary A. Simpson-Mix appeals. Affirmed. 

Argued before KELxLoce, P. J., and Lyon, Howarp, Woopwarp, and 
CocHRANE, JJ. 

Wm. Nelson Noble, of Ithaca, for appellant. 

David M. Dean, of Ithaca (Sherman Peer, of Ithaca, of counsel), for 
respondent. 

CocHRANE, J. George F. Simpson had no children. Harriet Simpson 
was his mother, and Mary A. Simpson-Mix was his wife remarried 
since his death. Mr. Simpson executed his will July 5, 1900, and there- 
by gave his residuary estate to his wife and to his mother absolutely, 
to be equally divided between them share and share alike, the provision 
for the wife to be in lieu of dower and as payment of all claims which she 
might have against him. In 1905 Mr. Simpson made a codicil to his 
will as follows: 


“TI hereby will and direct that the one-half of my estate which in said 
will I gave to my mother, Harriet Simpson, shall be hers absolutely, to 
use up, spend, or give away, in any way she sees fit, but I will and direct 
in the event there is any of the property hereby willed to her left and 
undisposed of by her at the time of her death that sum or amount of 
property thus willed to her shall belong to my said wife, Mary A. Simpson, 
provided she shall be living at that time, and as thus modified I hereby 
confirm my said will in all respects.”’ 

His mother, Harriet Simpson, survived him and then died, leaving 
a will under the residuary clause of which the estate which she received 
from her son passed to the Ithaca Trust Company as executor of her 
will provided she had the power of disposition by will. The question 
is: Under the foregoing codicil, did she have the power to will what she 
received from her son? She, of course, had the power to give it away 
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during her life; but could she give it away by will? If she could not, 
then Mary A. Simpson-Mix, the wife takes it. The surrogate has held 
that the mother had the power of disposition by will. We agree with 
the surrogate. 

Naturally no case in point can be found. The problem in this as in 
most similar cases is to ascertain the intent of the testator. This intent 
must be gathered from the language of the will and codicil, in the light 
of surrounding and extraneous circumstances. There are a few features 
which are quite persuasive: 

First. By the original will Mr. Simpson gave one-half of his estate 
to his mother absolutely, without any restrictions or limitations what- 
ever. By the codicil he provides that if his mother does not dispose of 
the property it shall go to his wife. It is not unreasonable to infer that 
he did not intend any very radical or sweeping departure from the ab- 
solute gift which he had formerly made to his mother. Any construc- 
tion favorable to the widow howsoever slight it may be is an advantage 
from her standpoint over the original will. 

Second. When the testator authorizes his mother to “give away, in 
any way she sees fit,”” the property, it is not reasonable to suppose that 
he had in mind necessarily a gift by her during her life, because the 
account of her executor shows that about all the property she had was 
what she got under his will, amounting to $10,000 or $12,000, and if she 
gave it away in her lifetime she would be impoverished. It is hardly 
conceivable that he intended such a result but the more natural sup- 
position is that he had in mind that she might give it away by will. 

Third. The language of the codicil is comprehensive and sweeping 
and giving it its natural and ordinary sense, indicates that he meant 
that she should be at liberty to will it if she saw fit. He says in the 
codicil : 

The property ‘‘shall be hers absolutely, to use up, spend or give away, 
in any way she sees fit, but I will and direct in the event there is any of 


the property hereby willed to her left and undisposed of by her at the time 
of her death,” etc. 


What he evidently meant was that his mother should have the power 
of disposition in the ordinary way, either by will or otherwise, and that, 
if she did not exercise this power, then what was left should go to his 
wife. 

Fourth. Unquestionably the mother could will this property if the 
wife did not outlive her. What is left only goes to the wife, Mary A. 
Simpson, ‘“‘provided she shall be living at that time”; that is the time of 
the death of the mother. As to all other persons, relatives of George, 
clearly his mother could will this property, and it follows logically 
that she could also will it as against his wife in the absence of language 
indicating a contrary purpose. 

I recommend that the decree be affirmed, with costs. All concur. 
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BANK CASHIER MAY BE REMOVED AT ANY TIME 
THOUGH EMPLOYED UNDER YEARLY CONTRACT. 


Citizens’ Bank of Hayti v. Wells, Supreme Court of Missouri, December 6, 1916. 190S. W. Rep. 314. 


The statutes of Missouri provide that the board of directors of a bank may 
“appoint and remove any cashier or other officer or employe at pleasure.’”” Under 
this statute it was held that the board might remove a cashier at any time, 
although he had been employed or elected for a period of a year. 


Appeal from Circuit Court, Pemiscot County; Frank Kelly, Judge. 

Action by the Citizens’ Bank of Hayti against Charles Peter Wells, 
Jr., and the National Surety Company. Judgment for plaintiff, and 
defendants appeal. Affirmed. 

Defendants have appealed from a judgment against them on the bond 
of defendant Wells given by him with his codefendant as his surety to 
secure the bank against any failure of Wells to properly discharge his 
duties as cashier of said bank. No point is made on the pleadings. 

The evidence shows that on February 7, 1911, the board of directors 
of the plaintiff bank held a meeting, and the record of their proceedings 
at that meeting shows the following: 

“The members of the board elect of the Citizens’ Bank of Hayti, 
Hayti, Missouri, met at its banking house in Hayti, Missouri, for the 


purpose of organization and the selection of officers for the ensuing 
year.” 


Also the following. 


“The organization was then perfected by the election of the following 
permanent officers, viz. Fred Morgan, president, F. M. Perkins, vice 
president, Chas. Peter Wells, Jr., cashier and sec’t, Leo Greenwall, 
asst. cashier.” 

And this: 


“On motion of Mr. Perkins duly seconded and carried the salary of 
the cashier and asst. cashier were fixed at $75.00 and $25.00 respectively.” 

Thereupon the defendants executed the bond sued upon herein in the 
sum of $10,000 to secure the faithful execution of the duties of Wells as 
such cashier. The record of the proceedings of said board of directors 
thereafter shows the following: 

“Hayti, Mo., 4/10/11. Upon motion of Mr. Perkins, seconded by 
Mr. Sturm, and duly carried, Mr. Wells was asked to place his resig- 
nation in the hands of the directors, such resignation to take effect not 
later than May Ist.” 

Also the following: 


“Hayti, Mo., April 12, 1911. Minutes of the last meeting read with 
the following amendment by Mr. Ray, and were then approved. Fol- 
lowing the words, ‘such resignation to take effect not later than May Ist,’ 
to insert the following words: ‘Mr. Wells refused to tender his resig- 
nation, saying that he had been retained for the year and was willing to 
continue his duties, thereby carrying out his part of the contract.’ 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §332-352. 
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“Motion by Mr. Sturm seconded by Mr. Perkins that the president 
inform Mr. Wells that his services as cashier would be no longer needed 
after the 3rd of May, 1911.” 


On May 3, 1911, Wells owed the plaintiff on an overdraft $11.92, and 
on that day he drew a cashier’s check on plaintiff bank for $588.08, 
took that check over to the bank of Hayti, and “cleared” the two banks 
in which clearing that check was placed to his credit in the other bank, 
and the plaintiff’s account in that clearing was reduced by the amount 
of the check. Defendant quit the service as such cashier under protest 
on his part and only because of such discharge. He testified that he 
considered himself engaged as such cashier for a year, and that he took 
the money as he did to pay himself for the unexpired portion of that 
year. Defendant offered to prove that during the remainder of such 
year he tried but failed to find any similar employment, and that he 
was during that time able to earn only a small amount of money by 
working out of doors in bad weather. The court excluded that evidence, 
and gave a peremptory instruction to the jury to find for the plaintiff 
for $588.08, and the verdict was returned accordingly. 

Shepard, Reeves & McKay, of Caruthersville, for appellants. A. 
Sloan Oliver, of Caruthersville and Arthur L. Oliver, of St. Louis, for 
respondent. 

Roy, C. (after stating the facts as above). Appellants contend that 
the facts in evidence show an employment of Wells for one year, and 
they cite Davis v. Insurance Co., 181 Mo. App. 353, 172 S. W. 67, as 
authority for the proposition that under such employment for a definite 
term the employe cannot be rightfully discharged during such term. It 
is sufficient to say that there was no special statute applicable in that 
case as inthis. It may be conceded that the general rule was there well 
stated. But section 1112, R. S. 1909, provides: 


“The directors may appoint and remove any cashier or other officer 
or employe at pleasure.” 


The evident purpose of that statute was to prevent the employment 
of such bank officers under a contract which should put it beyond the 
. power of the board to remove at any time. 

_ The state has the right to prescribe the general policies which shall 

be observed in the conduct of such institutions; and, as was well said in 
Wells v. National Surety Co. (App.) 184 S. W. 474, Wells entered into 
his employment as such cashier with knowledge of that statute. 

Appellants say that the statute contravenes section 15, art. 2, of our 
state Constitution, which denounces ex post facto laws and laws im- 
pairing the obligations of contracts. As our statute was in existence 
when Wells was employed as such cashier, the statute is not subject to 
such objection. 

The judgment is affirmed. 

WILIiaAMs, C., concurs. 

Per Curiam. The foregoing opinion of Roy, C., is adopted as the 
opinion of the Court. 
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RIGHT OF CREDITOR TO ATTACH PROCEEDS OF 
DRAFT SECURED BY BILL OF LADING. 


Guggenheimer v. Queen Bee Flour Mills Co., Supreme Court of Tennessee, November 18, 1916. 
190 S. W. Rep. 454. 


The Q. Company drew its draft on D. in favor of the S. Bank, with bill of lading 
attached covering a carload of flour, and same was deposited by the U. Company 
in such bank to the credit of the U. Company. Thereafter it was forwarded to 
the H. Bank for collection. Though the sale of the flour to D. was made in the 
name of the Q. Company, it appeared that it was merely the selling agent of the 
U. Company. It further appeared that the deposit was made in the regular course 
of business between the two companies, which business averaged 150 similar drafts 
during each month, and that on the drafts being deposited a credit was entered 
by the U. Company on its books in favor of the Q. Company. Held, that the 
reception of the draft by the S. Bank and the entry of a credit therefor in favor 
of the U. Company constituted a purchase of the draft, not a deposit for collection, 
and that therefore the proceeds of the draft belonged to the S. Bank and were not 
subject to attachment in hands of the H. Bank as the property of the Q. 
Company. 


Appeal from Chancery Court, Hamilton County; W. B. Garvin, 
Chancellor. 

Suit by S. F. Guggenheimer against the Queen Bee Flour Mills Com- 
pany and others. From decree for defendants, complainant appeals. 
Affirmed. 

Coleman & Fierson, of Chattanooga, for appellant. Cantrell & Moon, 
for appellees. 

NeiL, C. J. On the Ist of March, 1915, the Queen Bee Flour Mills 
Company drew its draft in Minneapolis, Minn., on F. M. Daniel, at 
Chattanooga, Tenn., in favor of the Security National Bank of Min- 
neapolis, for $1,591.74. This draft, with bill of lading attached covering 
a carload of flour, was deposited by an agent of the United Flour Mills 
Company in the aforesaid Security National Bank to the credit of the 
said United Flour Mills Company. The draft, with its bill of lading 
attached, was then forwarded to the Hamilton National Bank, at 
Chattanooga, Tenn., for collection. On the 11th of March, 1915, the 
complainant, Guggenheimer, by his original bill of attachment, filed in 
the chancery court of Hamilton county, caused to be attached the pro- 
ceeds of this draft in the hands of the Hamilton National Bank, as the 
property of the Queen Bee Flour Mills Company, to secure the payment 
of a debt claimed by him in excess of $1,300. The Queen Bee Flour 
Mills Company filed its plea in abatement denying ownership of the 
draft. The aforesaid Security National Bank of Minneapolis filed its 
intervening petition claiming that it owned the draft, and hence its 
proceeds. An answer was filed to this petition by the complainant in 
which such ownership was denied. Evidence was filed in the form of 
depositions, and, on consideration of this evidence, and the pleadings, 


NOTE.—For other similar decisions see Banking Law Journal Digest, §207. 
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the chancellor was of the opinion that the complainant was not entitled 
to recover, and so dismissed his bill. The case was then appealed to 
this court. 

We are of the opinion that the chancellor reached the correct con- 
clusion. The evidence shows that, while the sale to Daniel was made in 
the name of the Queen Bee Flour Mills Company, the latter was the 
regular selling agent of the United Flour Mills Company, and the draft 
was deposited to the credit of the latter in the bank before it was sent 
forward for collection. This deposit was made in the regular course of 
business between the Queen Bee Flour Mills Company and the United 
Flour Mills Company, averaging 150 similar drafts during each month. 
The custom of business between the two concerns was the sales were 
made in the name of the Queen Bee Flour Mills Company, the drafts 
deposited in the Security National Bank to the credit of the United 
Flour Mills Company, and a credit entered by the latter on its books 
in favor of the Queen Bee Flour Mills Company. It is not shown in 
the evidence the amount of the charge entered upon the books of the 
United Flour Mills Company against the Queen Bee Flour Mills Com- 
pany when flour was turned over to the latter; but, inasmuch as it does 
appear that the Queen Bee Flour Mills Company was simply the selling 
agent of the United Flour Mills Company in these dealings, and was 
itself a solvent concern, there is no reason to doubt that the transaction 
was an honest one, and that the form of crediting on the books of the 
United Flour Mills Company the amount of the drafts deposited to the 
credit of the said company in the Security National Bank by the Queen 
Bee Flour Mills Company was adopted for purposes of settlement be- 
tween the two companies; the difference between the debit and credit 
on the books of the United Flour Mills Company showing the compen- 
sation of the Queen Bee Flour Mills Company. The bill does not charge 
that the transaction was fraudulent, and so there is no issue of that kind. 
We assume it therefore to be bona fide. This being true, the deposit 
of the draft in the Security National Bank to the credit of the United 
Flour Mills Company, the reception of such draft by the bank payable 
to itself, and the entry by it of credit therefor in favor of the United 
Flour Mills Company, under the recognized course of business between 
the three parties, resulted in a cashing of the draft by the bank in favor 
of the United Flour Mills Company, and an out and out purchase by 
the bank, thus making the bank the owner of the draft. Under the 
peculiar facts stated it was not a deposit for collection. It is true the 
bank did not discount the draft, but it received deposits of a similar 
character from the United Flour Mills Company, during the year 
amounting to hundreds of thousands of dollars, and the account shows 
that there were always large balances to the credit of the United Flour 
Mills Company during each month. Thus the bank received compen- 
sation for its risk, in the business of a valued customer, and the use of 
its money on deposit. So that, when the draft was sent forward to the 
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Hamilton National Bank for collection, it was the property of the Se- 
curity National Bank of Minneapolis, and not of the Queen Bee Flour 
Mills Company, or of the United Flour Mills Company. It is true, as 
a general rule, that where a draft is deposited in bank without being 
discounted, but the amount of it is credited to the depositor, nothing 
more appearing, such draft is deposited for collection simply, and in 
case there be no collection it may be charged back to the customer. 
Implement Co. v. Bank, 128 Tenn. 320, 324, 160 S. W. 848; Banking 
Co. v. Hall, 119 Tenn. 548, 564, 108 S. W. 1068; Milling Co. v. 
Bank, 120 Tenn. 225, 250, 111 S. W. 248, 18 L. R. A. (N.S.) 441; 
St. Louis & San Francisco R. R. v. Johnston, 133 U. S. 566, 10 Sup. Ct. 
390, 33 L. Ed. 683. The case before us, however, does not present such 
a state of facts, but one from which the necessary conclusion, it seems 
to us, is that the purpose all around was that the bank should appropriate 
the draft and account for its proceeds to the United Flour Mills Company 
and permit the latter to use the funds as its own, and, as shown by the 
course of business, the account made up of many drafts similar to the 
one appearing in this case was used by the United Flour Mills Company, 
at its pleasure. 

We need not, therefore, consider the status where a collecting bank 
sends drafts to its correspondent, and the funds are seized by a creditor 
of the depositing customer before they reach the aforesaid collecting 
bank while in the hands of its correspondent.. The law upon this latter 
phase of the case is well settled. Implement Co. v. Bank, supra; Com- 
mercial National Bank v. Armstrong, 148 U. S. 50, 13 Sup. Ct. 533, 37, 
L. Ed. 363; Manufacturers’ Bank v. Continental Bank, 148 Mass. 555, 
20 N. E. 193, 2 L. R. A. 699, 12 Am. St. Rep. 598; Freemen’s Bank v. 
National Tube Works Co., 151 Mass. 413, 24 N. E. 779, 8 L. R. A. 42, 
21 Am. St. Rep. 461; Armstrong v. Boyertown National Bank, 90 Ky. 
431, 14S. W. 411, 9 L. R. A. 553. 

The result is that the decree of the chancellor must be affirmed. 


COLLECTING BANK LIABLE FOR NEGLIGENCE. 


Bank of Shaw v. Ransom, Supreme Court of Mississippi, December 23, 1916. 73 So. Rep. 280. 








A bank which received a check for collection knew that the drawee was in a 
weakened financial condition. The collecting bank received the drawee’s exchange 
for the amount of the check, stamped the check paid, but did not deliver it to the 
drawee, claiming that it received the exchange, not in payment, but merely to 
ascertain whether the bank on which the exchange was drawn would pay it. The 
exchange was not forwarded for collection and the following day the collecting 
bank protested the check. It was held that it was the bank’s duty to protest 
the check immediately on non-payment and that it was liable to the owner of the 
check for the amount. 





Appeal from Circuit Court, Bolivar County; W. A. Alcorn, Judge. 


im NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §118. 
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Suit by W. A. Ransom against the Bank of Shaw. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Cutrer & Johnston, of Clarksdale, for appellant. Thos. S. Owen, of 
Cleveland, and Thos. B. Lytle, of Murfreesboro, Tenn., for appellee. 

Cook, P. J. The appellant is a banking corporation, and was doing 
a regular banking business at Shaw. In the same town was another 
bank called the State Bank of Shaw. Appellee owned a plantation four 
miles south of Shaw, which he had leased to one T. R. Scott. On De- 
cember 13, 1911, T. R. Scott was indebted to appellee in the sum of 
$2,550, and, having at that time more than that amount on deposit in 
the State Bank of Shaw, drew his check for that amount payable to 
appellee, and mailed same to appellee at Murfreesboro, Tenn. Appellee 
received the check in due course of mail, and he placed the same with 
his home bank for collection. In the due course of business the bank 
at Murfreesboro forwarded the check to a Nashville bank for collection 
and that bank in turn, forwarded the check to a New Orleans bank for 
collection, and the last-named bank forwarded same to the appellant 
bank on the 18th day of December. The appellant bank received the 
check for collection on the 19th or 20th of December, 1911. When this 
check was received by the appellant bank, the executive officers of the 
bank were advised that the State Bank, the drawee, was probably in 
financial straits; in fact, from the information in their hands, the ap- 
pellant believed that the State Bank was hopelessly insolvent. 

It was the custom of the two banks of Shaw to make clearances each 
day. The debtor bank would then give to the creditor bank a check to 
cover the balance due on clearance. In this instance the appellant, it 
seems, was unwilling to take the check of the State Bank in settlement 
of the balance, but it nevertheless appears that the check in question 
was taken and was stamped paid by the appellant, but it was not de- 
livered to the State Bank. The appellant’s defense seems to be that it 
refused to take the check of the State Bank in payment, but merely 
received it to ascertain whether the Memphis Bank, on which the ex- 
change was drawn, would pay it. The exchange was not forwarded to 
the Memphis bank, but the next day the appellant protested the check 
which is the subject of this controversy. The reason assigned for not 
protesting promptly was that the appellant hoped that the officers of 
the bank would come to the rescue of the insolvent institution. 

Mr. Ransom sued the appellant for the amount of the check, upon the 
theory that it was the duty of appellant to have protested the check 
when payment was refused, that the bank was charged with the duty to 
get cash, or, failing to do so, it was the duty of the bank to immediately 
protest same, but if it chose to adopt another course, and receive the 
exchange tentatively, that the appellant thereby accepted the risk of this 
irregular procedure, and is liable to appellee for the full amount of the 
check. 

The appellant contended that Mr. Ransom was notified of the non- 
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payment of the check long before he could have received notice of 
protest if the appellant had promptly protested the check; in other words, 
that the course adopted by appellant was the readiest means to advise 
Mr. Ransom that the check could not be collected, and the regular way, 
had it been followed, would not have afforded any way through which 
Mr. Ransom could have saved himself. 

The record shows that Mr. Scott, the drawer of the check, lived within 
four miles of the town of Shaw; that there were two daily mails between 
Mr. Scott’s post office and the Shaw office; that there was telephone 
connection between Mr. Scott’s home and the office of appellant; yet, 
with the check in its hands for collection, and with knowledge that the 
payee bank had not paid the check on presentation, and believing that 
the exchange accepted by it would most probably not be paid, the col- 
lecting bank nevertheless failed to protest and failed to take any steps 
to notify Mr. Ransom or Mr. Scott of the situation. The bank took 
the exchange and waited for results. 

With these facts before the trial court, the jury were peremptorily 
instructed to find a verdict for the plaintiff, Mr. Ransom, against the 
defendant, and defendant appealed to this court. 

The collecting bank is the agent of the depositors of the claim for 
collection. 7 C. J. 54. It is the duty of the collecting bank to collect 
in money. 7 C. J. 614, 615, and authorities there cited. 

The Supreme Court of West Virginia lays down the following rule 
controlling situations like the one mirrored by this record, viz.: 

“A collecting bank, knowing of the depressed financial condition of 
the debtor, is delinquent in its duty if it neglects to inform its customer 
of such vital condition, and fails to take vigorous methods under the 
circumstances to secure payment, and if loss occurs by its negligence to 
exercise that degree of skill, care, and diligence which the nature of its 
undertakings calls for, with reference to the time, place, and circum- 
stances surrounding the undertaking, it will incur liability to its princi- 
pal for the loss sustained.” Pinkney v. Bank, 68 W. Va. 254, 69 S. E. 
1012, 32 L. R. A. (N.S.) 987, Ann. Cas. 1912B, 115. 

A collecting bank cannot extend the time of payment. R. C. L.; 
5 Cyc. 505. 

The authorities are numerous and uniform to the effect that collecting 
banks must use diligence to protect parties who intrust them with the 
collection of commercial paper. This is elementary law, and we do not 
deem it necessary to cite authorities to support the obvious. 

We have stated the recorded facts as favorable to appellant as possible. 
There is much evidence less favorable to its contention. There can be 
no doubt that appellant was negligent; that it not only elected to take 
chances by delaying the protest, but it is clear that its officers made no 
effort to protect the interest of Mr. Ransom. 

In conclusion we desire to say that the acceptance of the exchange 
under the circumstances was dangerously near a payment so far as 
appellee’s rights are concerned. It is unnecessary to go so far, however, 
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as we think the judgment of the trial court was proper from the accumu- 
lated circumstances reflected in the record. This court has recently 
held that the collecting bank is the agent of the holder. Mercantile 
Co. v. Armour Co., 109 Miss. 470, 69 South. 293. 

Affirmed. 


BANK’S LIEN ON DEPOSIT. 





Laighton v. Brookline Trust Company, Supreme Judicial Court of Massachusetts, January 4, 1917, 
114 N. W. Rep. 671. 





Upon the death of a depositor, the bank may apply his deposit to the payment 
of his notes held by the bank. But, where the executor of the depositor, makes 


further deposits in the account, such further deposits cannot be appropriated by 
the bank. 





Report from Superior Court, Middlesex County; Richard W. Irwin, 
Judge. 

Action by William B. Laighton and others, executors, against the 
Brookline Trust Company, upon an agreed statement of facts. Ruling 
for plaintiffs, and case reported for determination by the Supreme 
Judicial Court. Entry of judgment for plaintiffs ordered. 

John L. Harvey and Wm. J. Bannan, both of Waltham, for plaintiffs. 
Wm. D. Turner and Jas. D. Colt, both of Boston, for defendant. 

Crossy, J. The plaintiffs are executors of the estate of James A. 
Laighton, who deceased on August 25, 1912. Upon that date he had 
a deposit with the defendant of $1,372.90, which deposit, after deducting 
$18.40 interest due the defendant, amounted to $1,354.50. At that 
time the testator owed the defendant four promissory notes, none of 
which were due or payable. 

The plaintiffs, upon their appointment, instead of taking over the 
account, or opening a new account, as properly they should have done, 
made from time to time deposits to this account of funds belonging to 
the estate. On or about October 2, 1913, the plaintiffs wrote the de- 
fendant that the estate might prove insolvent, and on October 11th the 
defendant charged the amount of the notes with interest due thereon 
against the account, and notified the plaintiffs of its action by letter 
dated October 16, 1913. The estate is insolvent and has been so rep- 
resented in the probate court by the executors. The question is, 
whether the defendant can apply the deposit to payment of the notes 
due it, and, if so, to what amount? 

The plaintiffs contend that, as the estate is insolvent, no part of the 
account can be applied to payment of the notes. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §61. 
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It is the contention of the defendant that it is entitled to apply so 
much of the account as is necessary to pay the notes, and that it is 
liable to the plaintiffs in this action only for the balance of the account. 

It is well settled that funds on general deposit in a bank are the 
absolute property of the bank, that the relation between the parties 
is that of debtor and creditor, and that the bank is entitled to apply 
the balance of the account due the depositor to the satisfaction of the 
debt due the bank. National Mahaiwie Bank v. Peck, 127 Mass. 298 
301, 34 Am. Rep. 368. 

It is equally well settled that ordinarily a bank has a right to 
apply a deposit toward the payment of its claims against the depositor 
although the latter or his estate is insolvent. Furber v. Dane, 203 
Mass. 108, 117, 89 N. E. 227; Wiley v. Bunker Hill Nat. Bank, 183 
Mass. 495, 497, 67 N. E. 655; Clark v. Northampton Nat. Bank, 160 
Mass. 26, 35 N. E. 108; Boyden v. Mass. Life Ins. Co., 153 Mass. 544, 
27 N. E. 669; Demmon v. Boylston Bank, 5 Cush. 194. 

We are of opinion that the defendant is entitled to apply the balance 
of the deposit as it existed at the date of the death of the testator. 

In an action by or against an executor or administrator, the 
statute (R. L. c. 174, § 6) permits a defendant to set off a claim due 
to or from the testator or intestate, and the remaining question is 
whether the amounts deposited by the plaintiffs after the testator’s 
decease can also be set off in payment of the defendant’s claim. The 
statute is doubtless remedial in its nature and is to be given a broad 
and liberal construction. Still we are of opinion that it ought not to 
be so interpreted as to allow a set-off of that part of the account which 
has been deposited by the plaintiffs of moneys belonging to the estate. 
We think that the right of set-off is limited to the balance of the deposit 
as it existed at the time of the testator’s death. It could not success- 
fully be contended that if, upon the appointment of the plaintiffs as 
executors, they had opened a new account and made deposits therein, 
such account could have been set off against the defendant’s demand. 
The funds of the estate deposited by the plaintiffs did not belong to the 
account standing in the name of the depositor, nor could they properly 
be credited to his account after his decease. Accordingly they are to 
be treated as if deposited in the name of the plaintiffs in their represen- 
tative capacity. The deposits made by the plaintiffs stood upon an 


entirely different footing than did that part of the account which ex- 


isted at the date of the testator’s death. As to the account as it then 
stood, the right of the defendant to set off was unimpaired notwith- 
standing his death. 

We are of opinion that the judge of the superior court correctly ruled 
that the defendant’s right to set-off was limited to the amount of the 
deposit at the date of the testator’s death, and could not include the 
amounts added thereto by the executors. To hold otherwise would 
permit the defendant to obtain an inequitable preference which would 
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be unjust to other creditors. It follows that judgment should be en- 
tered for the plaintiffs in the sum of $1,907.32, in accordance with the 
finding made by the judge, with interest. 








So ordered. 
CERTIFICATION OF CHECK—BANK’S LIEN ON 
DEPOSIT. 
Cotulla State Bank v. Herron, Court of Civil Appeals of Texas, January 24, 1917,191 S. W. 
Rep. 154. 





One Luther deposited money in the defendant bank, for the purpose of paying 
certain checks, a list of which he delivered to the bank. Among them was a check 
for $500 in favor of the plaintiff. The plaintiff called up the bank on the ’phone to 
find out if the check would be paid. The clerk, who was in sole charge of the bank 
at the time, answered that it would be paid. Although the acceptance or certifica- 
tion of checks was outside of the authority of this clerk, it was held that since the 
bank had left him in sole charge, and he had held himself out as having authority 
his action was binding on the bank. It was further held that, since the bank 
received the deposit for the particular purpose of paying certain checks, it had no 
general lien upon the deposit and was not entitled to apply it to the satisfaction 
of a note, on which the depositor was liable to the bank. 





Error from Dimmit County Court; J. O. Rouse, Judge. 

Action by H. A. Herron against the Cotulla State Bank, the First 
State Bank of Big Wells, and A. A. Luther. Judgment for plaintiff 
against all defendants, and the Cotulla State Bank alone brings error. 
Affirmed. On motion for rehearing. Motion overruled. 

John W. Willson, of Cotulla, Thompson & Gulley, of Carrizo Springs, 
and Williams & Hall, of San Antonio, for plaintiff in error. Vandervoort 
& Johnson, of Carrizo Springs, for defendants in error. 

SWEARINGEN, J. H. A. HERRON, one of the defendants in error, 
sued the Cotulla State Bank, the plaintiff in error, and A. A. Luther 
and the First State Bank of Big Wells, both the latter being defendants 
in error, for $500 and interest, being the amount of a check drawn by 
A. A. Luther on the Cotulla State Bank, December 30, 1914, payable 
to cash or bearer and indorsed by H. A. Herron. Plaintiff below alleged 
that this check was accepted by the Cotulla State Bank and payment 
promised, before its delivery to and acceptance by H. A. Herron. Plain- 
tiff in error, the Cotulla State Bank, answered, among other allegations, 
that the check was not accepted by it; that the party answering for it 
was not an officer of the bank and had no authority to bind the bank 
to pay the check. Payment of the check was refused by the Cotulla 
State Bank on January 3, 1915. The case was tried before the court 
without a jury. Judgment was rendered in favor of H. A. Herron for the 
amount of the check, with interest, against all the defendants. The 
Cotulla State Bank alone sued out a writ of error, making all other 
parties to the suit defendants in error. 


NOTE: For other similar decisions see Banking Law Journal Digest and 
Supplement §98, 267. 





' 
' 


= 














r 


LEGAL DECISIONS 135 


The facts are that A. A. Luther made a special deposit of $904 in the 
State Bank of Cotulla on December 29, 1914, in pursuance of an agree- 
ment with the Cotulla State Bank, acting through its president, that the 
bank would pay out the amount of the deposit to parties whose names 
were written on a list furnished the bank at the time of the deposit, on 
which list was also written the amount to be paid to each party named. 
In accordance with this agreement A. A. Luther, on December 30, 1914, 
issued checks to parties named on the list and for the amounts specified 
on the list. Among others was the check for $500 for H. A. Herron. 

When the $500 check, drawn by A. A. Luther on the Cotulla State 
Bank, was offered to H. A. Herron, he declined it until it could be ascer- 
tained that the Cotulla State Bank would accept and pay it. Thereupon 
the Cotulla State Bank was called by phone from Big Wells. The call 
was answered by the Cotulla State Bank, by Willie Hawkins, who was 
in sole charge of the bank on that morning of December 31, 1914. The 
check was described to him, and, after examining the deposit account 
of A. A. Luther with the Cotulla State Bank, he accepted the check and 
promised its payment, acting for the Cotulla State Bank. Herron there- 
upon accepted the check in settlement of his debt against Luther and 
released collateral. The check in due course of business was properly 
presented to the Cotulla State Bank, which refused payment. A. A. 
Luther had a balance of $575.39 of the special deposit in the Cotulla 
State Bank when the $500 Herron check was accepted and payment 
promised. The duties of Willie Hawkins were to keep the books of the 
bank, receive deposits, pay checks, and, during the noon hour or when 
the president and cashier were absent, as on the morning of the ac- 
ceptance of the check, to act as sole custodian and manager of the bank 
during business hours. Herron did not know what individual accepted 
the Herron check for the Cotulla State Bank, nor what limitations 
there were on his authority. 

Appellant’s only assignment is as follows: 

“The court erred in rendering judgment on said alleged guaranty of 
payment of the check in question, because such judgment of the court is 
contrary to the law, for under the evidence in the case showing that 
Willie Hawkins did the talking for the Cotulla State Bank and the 
evidence being undisputed that the said Willie Hawkins was a mere 
clerk and bookkeeper for the Cotulla State Bank, he not being an officer, 
stockholder, or director of said bank, and having no authority to bind 
said bank, and that even if the said Willie Hawkins had guaranteed 
over the telephone to pay the check upon which this suit is brought, 
said Cotulla State Bank would not be liable for the payment of the said 
check, said Willie Hawkins having no power or authority to bind said 
bank.”’ 

This assignment must be overruled because the trial court found, as 
shown by the judgment rendered, that Willie Hawkins did have authority 
to bind the bank to accept the check. This finding is amply supported 
by the evidence. 

The rule of law applicable to the facts of the present case is: 
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“‘Where one deals with an officer or employe of the bank, who at the 
time represents or holds out to such person that they are invested with 
the authority to represent the bank in the business being transacted, 
and the dealer in good faith and without any notice of want of authority 
believes the act is done within the apparent scope of his authority, the 
party so dealing with such officer may enforce the contract against the 
bank, and this rule applies to a teller as well as the cashier or to any per- 
son or employe in the bank representing himself to the dealer as having 
authority to represent the bank. The bank should not be permitted 
to plead want of authority in its employe while he is engaged in its em- 
ployment, especially where the loss would fall upon an ignorant person 
or one having no knowledge whatever of the different rules of law holding 
and releasing banks upon the principle of notice or want of notice or 
special or general authority. If a bank places behind its counters an 
employe who will transcend his authority and insists upon transacting 
business with the bank’s customers entirely outside his specified duties, 
such parties dealing with him have the right to assume that he has been 
delegated to perform such business, and the bank should be held for all 
his acts."” Magee on Banks and Banking, p. 214; Bank v. Martin, 70 
Tex. 643, 8S. W. 507, 8 Am. St. Rep. 632; 7 Corpus Juris, p. 526, § 130. 

The judgment is affirmed. 


ON MOTION FOR REHEARING. 

In addition to the grounds appearing in our former opinion for affirm- 
ing the judgment in the case at bar, there is another which we omitted 
to develop. 

It was pleaded and proven that A. A. Luther had made a special deposit 
of $904 in the appellant bank, and that at the time of making the special 
deposit a list was furnished the appellant of the name of each party to 
be paid and the amount to be paid each of the named parties. On that 
list was written that $500 of the amount so specially deposited would 
be checked out to H. A. Herron. It wasalso proven that after Willie 
Hawkins, for the bank, had accepted and promised to pay the said 
check for $500, the bank diverted about $503, the balance of that special 
deposit of $904, and without authority or notice applied it to the liquida- 
tion of a debt due the bank by A. A. Luther. There is evidence that the 
bank, at the time the special deposit was made, had agreed to extend 
the time of payment of the indebtedness from Luther to the bank. 

The law applicable to these facts is thus expressed by Magee on Banks 
& Banking (2d Ed.) p. 475, § 254: 


‘“‘When a customer makes a special deposit in a bank, of funds for the 
purpose of paying notes made by him, and which may be from time to 
time presented to the bank for payment, it becomes a deposit which 
cannot be used by the bank for any other purpose. Such funds are held 
by the bank more in the nature of trust funds and must be applied as di- 
rected by the debtor. A special deposit cannot be used to pay a note 
due the bank unless when the deposit was made it was understood and 
intended to be used for such purposes.’’ Stebbins v. Lardner, 2 S. D. 
127, 48 N. W. 847; Hall v. Marston, 17 Mass. 575. 

The motion for rehearing is overruled. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
it on out of which the question arises. 


STATUTORY REQUIREMENTS FOR THE EXECUTION OF 
WILLS. 


New York, January, 12, 1917. 
Editor, Banking Law Journal, 

DEAR Si1r:—Will you please publish in the JOURNAL certain information about 
the making and signing of a will? I would like to know how many witnesses are 
required to a will in the state of Massachusetts and also the age of persons who can 
make valid wills. 

Yours truly, SUBSCRIBER. 


Answer:—In Massachusetts three witnesses are required; any person 
of the age of twenty-one years can make a valid will. The following 
table, setting forth the age requirements and the number of witnesses 
required in the various states may be of interest. 


AGE REQUIREMENTS. 


Fourteen Years: Georgia. 

Sixteen years: Louisiana. (Subject to certain limitations.) 

Eighteen years: California, Conneticut, Hawaii, Idaho, Montana, 
Nevada, North Dakota, Oklahoma, South Dakota and Utah. 

Twenty-one years: Alaska, Delaware, Florida, Indiana, Iowa, Kansas, 
Kentucky, Maine, Massachusetts, Michigan, Minnesota, Mississippi, 
Nebraska, New Hampshire, New Jersey, New Mexico, North Carolina, 
Ohio, Pennsylvania, South Carolina, Texas, Vermont and Wyoming. 

Twenty-one years for males; eighteen years for females: District of 
Columbia, Illinois, Maryland and Washington. 

Twenty-one years for real property; eighteen years for personal property: 
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Alabama, Arkansas, Oregon, Rhode Island, Virginia and West Virginia. 

Colorado: Males of 21 years and females of 18 years may dispose of 
teal estate by will; any person of 17 years can dispose of personal prop- 
erty by will. 

Arizona: Any person of 21 years or any person who may be or may 
have been lawfully married can make a will. 

Missouri: Males of'21 and females of 18 years can dispose of real 
estate by will; and person of 18 years can dispose of personal property 
by will. 

New York: All persons except infants can make wills of real estate; 
males of 18 and females of 16 years can make wills of personal property. 

Tennessee. Males of 14 years and females of 12 may make wills of 
personal property, but wills of real property can be made only by persons 
of the age of 21 years and upwards. 

Wisconsin: Married women of 18 and other persons of 21 years are 
qualified to make wills. 


WITNESSES. 


In most of the states two witnesses are sufficient. 

Conneticut, Georgia, Maine, Massachusetts, New Hampshire, South 
Carolina and Vermont: Three witnesses are required in these states. 

Arizona and Texas: The witnesses to a will must be above the age 
of 14 years. 

Florida and Tennessee: Witnesses are required only where the will 
disposes of real estate. 

Idaho, Montana, New York, North Dakota, Oklahoma and Utah: Each 
witness must add his residence to his signature. The failure to comply 
with this provision, however, does not in general affect the validity of 
the will. 

DEPOSIT IN TWO NAMES. 


New York, February 3, 1917. 
Editor, Banking Law Journal, 

DEAR Sir:—Dec. 1, 1915 a checking account with us in the name of C. H. S. 
was changed to C. H. S. and M. H. S., M. H. S. being the wife of C. H.S. Just 
previous to this change C. H. S. had suffered a slight paralytic shock, which however 
did not affect his mind. After reading your editorial on pages 2 and 3 of the last 
issue of the JouRNAL I am doubtful as to our position in the event of the death of 
either C. H. S. or M. H.S. Would the total amount on deposit in this account be 
considered as belonging to the estate of the deceased? Also any stock standing in 
the names of C. H. S. and M. H. S.? 

A reply at your convenience will be appreciated. 

Yours truly, CASHIER. 

Answer:—The New York Banking Law, which was enacted in 1914, 
contains provisions relative to deposits in the names of two persons. 
These provisions are expressly made applicable to deposits in trust com- 
panies and banks. They are also limited by their language to de- 
posits in the names of two persons ‘‘in form to be paid to either or 
the survivor.” 
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The statute, applicable to two name deposits in savings banks, was 
referred to in the Mount Vernon Trust Company case, published in the 
January issue of the Journat, at page 26. The deposit here was in the 
names of “C. R. and J. R.’’. There was nothing in the form of the 
account indicating that it was payable to either or survivor. For that 
reason it was held that the statue did not apply. It followed that the 
rights of the parties had to be determined by the common law rules, 
that is, the rules laid down by the decisions of the courts prior to the 
enactment of the statute. 

The above inquiry comes from a national bank. Clearly the statu- 
tory law of the State of New York, inasmuch as it is made expressly 
applicable to state banks and trust companies, has no effect upon a 
deposit of this kind in a national bank. Therefore, the question pre- 
sented by the above inquiry must also be determined under the common 
law rules. 

The governing factor, in determining the ownership of a joint deposit 
in a situation such as that outlined in the above inquiry, is the intent 
of the depositor. The intent of a depositor is generally ascertained by 
reference to the various circumstances attending the deposit. For in- 
stance, let us suppose that a deposit is made in the names of “A. and 
B.”’. If it can be shown that A’s sole object in making the deposit in 
this form was to facilitate the making of withdrawals, it is quite clear 
that B or his estate would acquire no interest in the deposit, either be- 
fore or after the death of one of the parties, and the courts have so held. 
On the other hand, if it can be shown that A intended a gift to B and 
informed B thereof, and delivered the passbook to him, undoubtedly B 
would become owner of the deposit, and upon his death, it would pass 
to his estate. 

As a general rule the bank has no knowledge of the circumstances 
surrounding a deposit of this kind and of the influences which prompted 
the making of the deposit. Frequently, the circumstances are conflict- 
ing, some, indicating that the depositor intended to retain ownership, 
and others indicating that he intended a gift, so that a knowledge of 
the circumstances would be of little aid to the bank in determining the 
ownership of the deposit. 

For the reasons stated it is impossible to give a direct and straight- 
forward answer to the above inquiry. All that can be said is that, upon 
the death of one of the parties, their rights would depend upon whether 
or not there was a valid gift. And this would have to be established, 
one way or the other, by the circumstances leading up to the deposit. 

One thing is certain and that is where a dispute arises between the 
parties to such a deposit or their legal representatives; the bank should 
not undertake to determine the question of ownership. The proper 
course for it to pursue is to hold the deposit until one or the other has 
established a rightful claim to it. 

With reference to New York savings banks and trust companies joint 
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accounts should be supplemented by the words ‘‘Payable to either or 
the survivor.”” These are the words which are used in the statute, and 
the statute expressly protects the trust company or savings bank in 
making payment of such accounts. 

Section 198 of the New York Banking Law deals with joint deposits 
in trust companies and provides as follows: ‘‘When a deposit shall have 
been made by any person in the name of such depositor and another 
person and in form to be paid to either or the survivor of them, such 
deposit thereupon and any additions thereto, made by either of such 
persons, upon the making thereof, shall become the property of such 
persons as joint tenants, and the same, together with all interest 
thereon, shall be held for the exclusive use of the persons so named. 
and may be paid to either during the life time of both, or to the survivor 
after the death of one of them; and such payment and the receipt or 
acquittance of the one to whom such payment is made, shall be a valid 
and sufficient release and discharge to said company, for all payments 
made on account of such deposit prior to the receipt by said company 
of notice in writing signed by any one of such joints tenants, not to pay 
such deposit in accordance with the terms thereof.”’ 

Section 249 of the New York Banking Law deals with joint accounts 
in savings banks and provides as follows: ‘‘When a deposit shall be made 
by any person in the names of such depositor and another person and 
in form to be paid to either or the survivor of them, such deposit and 
any additions thereto made by either of such persons after the making 
thereof, shall become the property of such persons as joint tenants, and 
the same together with all dividends thereon shall be held for the es- 
clusive use of such persons and may be paid to either during the life- 
time of both or to the survivor after the death of one of them, and such 
payment and the receipt or acquittance of the one to whom such pay- 
ment is made shall be a valid and sufficient release and discharge to 
such savings bank for all payments made on account of such deposit 
prior to the receipt by such savings bank of notice in writing not to pay 
such deposit in accordance with the terms thereof. The making of the 
deposit in such form shall, in the absence of fraud or undue influence, 
be conclusive evidence, in any action or proceeding to which either such 
savings bank or the surviving depositor is a party, of the intention of 
both depositors to vest title to such deposit and the additions thereto 
in such survivor.” 

The section of the law which applies to deposits in state banks other 
than savings banks follows the wording of section 198 above quoted. 


DEPOSIT BY EXECUTOR IN INDIVIDUAL NAME. 


PENNSYLVANIA, February Ist, 1917. 








Editor, Banking Law Journal, 

Dear Sir:—Having read many decisions in your magazine illustrating the risk 
that many banks take in accepting deposits of money or checks known to belong 
to said depositor only as Executor, or Administrator, or other fiduciary capacity— 
for the credit of his personal account, we would like to submit the following for 
your valued opinion. 
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Being often called upon to transfer funds by duly appointed Executors or Ad- 
ministrators, from a deceased depositor’s account—or from an account in name of 
“Estate of ‘decedent’ ” direct to a personal account of said Executor or Adminis- 
trator, we invariably make this transfer by making use of a properly signed check, 
but always payable to the order of ‘‘CASH”’, but we usually pencil or mark on the 
back of said check the disposition of the amount of same. 

We would like to ask if we could be held liable for such amounts transferred in 
this manner, should the Executor mis-apply said funds to his own use? 

We have always held that a check drawn in this way obligates the bank to pay 
the CASH to said Executor, should he demand it, and that he in turn could deposit 
the cash in his own personal account, and that in lieu of the bank paying out said 
cash and receiving it back again immediately for such purpose, the mere method of 
making the transfer to save handling the actual cash, SHOULD NOT bind said 
bank. 


Will be pleased to have your opinion. 

Yours very truly, CASHIER. 

Answer:—Under the circumstances set forth in the above inquiry 
the bank would not, in our opinion, be liable, unless it had notice that 
the executor was misappropriating the funds of the estate. 

The question presented is one on which the authorities are divided. 
In some states it is held that a bank is liable where it permits an ex- 
ecutor or other person occupying a trust position to deposit trust funds 
in his individual account, in the event that the depositor subsequently 
applies the money to his own purposes. However, most of the states, 
in which this question has arisen, including Pennsylvania, hold the 
other way. The Pennsylvania decision on this point is Safe Deposit & 
Trust Company v. Diamond National Bank, 194 Penn. 334, 44 Atl. 
Rep. 1064. It was here held that where checks payable to an adminis- 
trator as such are indorsed by him in that capacity and deposited to 
his individual account, and the amount is afterwards drawn out and 
appropriated by the depositor, the bank is not liable to the estate. 

In the opinion in this case the court said: ‘“‘Upon the checks which 
were received by the administrator, he had the undoubted right to draw 
the money; and if he chose to thereupon deposit the money thus re- 
ceived to the credit of his account, he had a perfect right todo so. What 
he did do was nothing more than the equivalent of such action on his 
part. The money having gone into his own account was subject to be 
drawn out upon his personal checks which the bank could not refuse to 
pay. The question is entirely different from the one which would arise 
if after the deposit was made it was claimed as money of the trust and 
the bank was notified of the claim before it was paid; but that is not 
this case.” 

It should be remarked that, in the case referred to in the above in- 
quiry, the method by which the transfer is accomplished, whether by a 
check payable to the order of cash or by other means, has no bearing 
whatever upon the liability of the bank. The bank’s liability in cases 
of this kind, does not turn upon methods of bookkeeping. The important 
thing is whether or not the bank had knowledge of the executor’s misap- 
propriations. 
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In Pennsylvania and most states it seems to be the law that a bank 
may permit an executor or other trustee to deposit trust funds in his 
individual account. The bank is not bound to assume that the deposi- 
tor will use the funds dishonestly. And if the depositor does make dis- 
honest use of them, the bank cannot be held liable unless it had notice 
of the depositor’s wrongful act. A case of this sort, where the bank 
was held liable, is Bischoff v. Yorkville Bank, N. Y., 112 N. E. Rep. 759, 
published in the July, 1916, issue of the BANKING Law JouRNAL, page 
520. Here the bank permitted an administrator to deposit estate funds 
in his individual account. This fact in itself did not impose any lia- 
bility upon the bank. The bank, however, permitted an administrator 
to pay out of this account a note, on which he was liable and which was 
held by the bank. This constituted notice of the bank that the adminis- 
trator was making wrongful use of the trust fund. It was held that 
the bank was liable for the amount paid on the note and for all subse- 
quent misappropriations. 

While, as stated, the law permits a bank to receive trust funds on de- 
posit to the individual credit of the trustee, nevertheless, for its own 
protection, a bank should insist in every instance, that the depositor 
open an account indicating his trust character. Such precaution on the 
part of the bank may enable it to avoid litigation and the consequent 
expenses to which it might otherwise be subjected. 

In New York it has recently been made a misdemeanor for an adminis- 
trator or other trustee to mingle trust funds with his own money. 

Judging from the number of inquiries which are received relative to 
deposits by administrators, trustees and so on, and from the number 
of decisions on this subject handed down by the courts and from the 
fact that at least one state has created a penalty for trustees who fail 
to keep their trust money separate from their own, the banks find it 
difficult to persuade persons acting in a fiduciary position that thereisa 
legal impropriety in not keeping trust money in a separate account. 
Here is where a little educational work might be undertaken by the 
banks. If the banks would explain to their customers the reason why 
trust and individual money should not be mingled and refuse to be a 
party to such mingling the results would be beneficial not only to those 
interested in the trust funds but to the banks themselves. 





WILLIAM A. NASH. 


Congratulations were recently being showered upon William Alexander Nash, 
Chairman of the Board of Directors of the Corn Exchange Bank of New York 
City, on the occasion of his seventy-seventh birthday. 

Mr. Nash is truly the dean of the Metropolitan bankers. He is the oldest 
active banker in New York and has been a bank official longer than any other 
banker in New York. No institution other than the Corn Exchange Bank can 
point to a man who has been in its employ for as long a period of time as Mr. Nash 
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has been with the Corn Exchange. Most of the banking history of the country 
is matter of personal experience with Mr. Nash. He has seen the deposits of the 
Corn Exchange grow from approximately one million dollars to 124 times that 
amount. 

He was 15 years of age and a pupil in Public School No. 13, when he was selected 
by Edward W. Dunham, at that time president of the Corn Exchange, as the -kind 





W. A. NASH, Chairman of the Board of the Corn Exchange Bank of New York. 


of a boy he needed in the bank. With sixty-two years of active service to his 
credit he is still an active worker and ‘a progressive thinker. Mr. Nash not only 
keeps up with the times but, even in recent years, is frequently a lap ahead. To 
him are attributable many innovations which have been introduced with marked 
success into the system of the institution, with which he has so long been affiliated 
and which he has so long faithfully served. 
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METROPOLITAN TRUST COMPANY. 


When, at the outset of the present year, the Metropolitan Trust Company, of 
New York City, left its old home at No. 49 Wall Street, and moved into its new 
quarters at 60 Wall, it became the occupant of banking rooms, which may be 
called perfect in their appointments and complete in their equipment. The rooms 
are most attractively and appropriately decorated. No detail that could facili- 


View of General Banking Room, Metropolitan Trust Company of New York. 





tate the work of the bank or add to the comfort and convenience of its patrons 
has been over-looked. 

We present herewith two pictures of the interior of the bank. One of them 
shows a portion of the main banking room, while the other presents a view of the 
officers’ quarters. 

Since George C. Van Tuy]l, Jr., assumed the presidency, that is to say in a period 
of about three years, the business of the company has nearly trebled in volume. 
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Nothing need be added to establish Mr. Van Tuyl’s ability as a banker or to demon- 
strate his qualifications for the position which he holds. In January, 1914, when 
he became the official head of the company, the deposits mounted approximately 
$23,000,000. In the report of November 29th, 1916, deposits amounting to $64,- 
291,189 were recited. Other items reported on the date mentioned are New York 
State and City Bonds, $4,338,980; Other Stocks and Bonds, $11,366,395; Bonds 
and Mortgages, $1,353,608; Loans, $41,908,214; Cash on Hand and in Banks, 
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$12,438,689; Capital, $2,000,000; Surplus and Undivided Profits, $5,484,384; 
Total Resources, $72,183,027. 

The following are the officers. Beverly Chew, Vice President; Edwin F. Rore- 
beck, 2nd Vice President; James F. McNamara, 3rd Vice President and Trust 
Officer; Harold B. Thorne, 4th Vice President; Bertram Cruger, Treasurer; George 
N. Hartmann, Secretary; R. W. K. Anderson, Assistant Treasurer; Frederick E. 
Fried, Assistant Secretary; Willard E. McHarg, Assistant Secretary; John F. 
Cissel, Comptroller; Roger P. Kavanagh, Manager Fifth Avenue Office; 
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T. D. MAC GREGOR JOINS WILSON ORGANIZATION. 


Mr. T. D. Mac Gregor, widely known 
as an authority on matters pertaining 
to financial advertising, has recently re- 
signed the position which he held with 
the Department of Publicity and New 
Business in the Guaranty Trust Com- 
pany of New York City, in order that 
he might accept the vice presidency of 
Edwin Bird Wilson, Inc. 

Edwin Bird Wilson, Inc. aithough 
organized but a comparatively short 
time ago, is one of the best known 
among the financial advertising con- 
cerns of the country. This is largely 
due to the wide experience of the or- 
ganizer, Mr. Wilson, in advertising 
affairs and the excellent reputation 
which he enjoyed in that field of en- 
deavor. Prior to the formation of this 
company Mr. Wilson had been asso- 
ciated with the Bankers’ Trust Com- 
pany of New York City. Through the 

T. D. MAC GREGOR. company Mr. Wilson still manages the 
advertising of the Bankers’ Trust Company. The company also has charge of 
advertising the American Bankers’ Association Travelers’ Cheques. 

Mr. MacGregor has written a number of practical and useful treatises on matters 
pertaining to financial advertising. Among these may be mentioned ‘‘2000 Points 
on Financial Advertising,’ ‘‘Bank Advertising Plans’’and-“‘Pushing Your Business.”’ 








MISSISSIPPI VALLEY ELECTS DIRECTORS. 


Four new members were added to the Board of Directors of the Mississippi 
Valley Trust Company of St. Louis, Mo., at its annual stockholders meeting 
Monday, February 5th, 1917. They are: Charles Wiggins, J. D. Perry Francis, 
Bradford Shinkle and F. W. Edlin. 

Mr. Wiggins is one of the trustees of the Liggett Estate, and a member of the 
well-known St. Louis family which gave its name to the Wiggins Ferry Company, 
now part of the Terminal Railroad Association. 

J. D. Perry Francis is the eldest son of Ex-Governor D. R. Francis, U. S. Am- 
bassador to Russia, who is also a member of the Trust Company’s Board. Mr. 
Francis is a member of the brokerage and commission firm of Francis Bro. & Co., 
and a director of the St. Louis Republic, the Scruggs-Vandervoort-Barney D. G. 
Co., and the Mortgage Trust Company. 

Bradford Shinkle is Treasurer of the Johnson, Stephens & Shinkle Shoe Company, 
one of the newest St. Louis industries. He was formerly purchasing agent for the 
International Shoe Company. 

F. W. Edlin is General Manager of the St. Louis Branch of the John Deere Plow 
Company and Secretary-Treasurer of the Reliance Buggy Company. 

Besides the four new directors, six members of the Board whose terms expired 
Monday were re-elected for three years. They are: James E. Brock, Secretary, 
and John D. Davis, Vice President, of the Company, S. E. Hoffmann; George A. 
Mahan, of Mahan, Smith & Mahan of Hannibal, Mo.; Wm. D. Orthwein and 
Charles E. Schaff, Receiver of the Missouri, Kansas & Texas Railway. 

The Board as now constituted is as follows: 
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Wm. Bagnell, President, Bagnell Timber Co.; Eugene H. Benoist; James E. 
Brock, Secretary; John D. Davis, Vice-President; Frank W. Edlin, Secretary and 
Manager, John Deere Plow Co.; David R. Francis, U. S. Ambassador to Russia; 
J. D. Perry Francis, Francis Bro. & Co.; S. E. Hoffman; Breckinridge Jones, 
President; William G. Lackey, Vice-President; George A. Mahan, Mahan, Smith & 
Mahan, Hannibal, Mo.; Robert J. O’Reilly, M. D.; Fred C. Orthwein, Vice- 
President Wm. D. Orthwein Grain Co.; Wm. D. Orthwein; Henry W. Peters, 
Vice-President, International Shoe Co.; H. Clay Pierce, Chairman Board, Pierce 
Oil Corporation; Henry S. Priest, Boyle & Priest; Charles E. Schaff, Receiver, 
M. K. & T. Ry.; Bradford Shinkle, Treasurer, Johnson, Stephens & Shinkle Shoe 
Co.; J. Sheppard Smith, Vice-President; R. H. Stockton, President Majestic Mfg. 
Co.; Frederick Vierling, Vice President and Trust Officer; Julius S. Walsh, Chair- 
man of the Board of Directors; Louis Werner, President Louis Werner Stave Co.; 
Charles Wiggins, Co-Trustee, Liggett Estate. 








COLLECTION BY EXPRESS. 


E. C. McDougal, President of the Association of the State Banks of the State of 
New York, is sending a circular letter to state banks and trust companies, not in 
the clearing house cities, calling attention to the fact that the Federal Reserve Bank 
of New York has taken steps indicating an intention to collect checks upon state 
banks by express. 

The letter reads as follows: 

DEAR SIR:— 

A country banker in a neighboring village has just shown me a letter from the 
Federal Reserve Bank of New York to a notary public in that village, which in- 
dicates that it is the purpose of the Federal Reserve Bank of New York to collect 
checks upon state banks by express. The letter asked the notary public if he 
would receive from the express company and protest any such checks which were 
dishonored. The country banker told me that he was perfectly willing to remit 
to the Federal Reserve Bank at from one-tenth of one per cent. to one-twentieth 
of one per cent., depending on the size of the items, but that he saw no good reason 
why he should do business for nothing, nor why he should be forced to do so by 
a threat that otherwise checks upon his bank would be collected by express. 

Providing country banks are willing to remit at such reasonable rates, any such 
arrangement as that proposed in the above mentioned circular savors of coercion. 
You doubtless remember that, not long ago, it was proposed to present through 
the post office department checks upon state banks and trust companies although 
the charges of the post office department would have been much higher than the 
charges of the very state banks and trust companies upon which the checks were 
drawn. That, if I remember correctly, was the suggestion of the Federal Reserve 
Board at Washington. For reasons best known to themselves, the authorities in 
Washington did not see fit to use that method of coercion. Apparently, the 
present action is the action of the Federal Reserve Bank of New York. The 
Directors of the Federal Reserve Bank of New York are estimable gentlemen. 
Were not the evidence before us, it would be almost inconceivable that they should 
approve of such action. 

State banks and trust companies simply ask to be left alone. They have no 
desire to interfere with the Federal Reserve System. They ask that it shall not 
improperly interfere with them. The subject of collection charges is a vital one 
tothem. The backers of the Federal Reserve System have repeatedly been guilty 
of attempted coercion, and in more ways than have appeared on the surface or 
could be proven in a court of law. A systematic attack upon our state banking 
system has been under way for some time. We are compelled to defend ourselves. 
So far as is possible, state banks and trust companies should forget their differences 
and stand together against these unfair attacks or they may be beaten in detail. 











148 THE BANKING LAW JOURNAL 


The average state banker is asleep. ‘‘United we stand, divided we fall.’’ State 
banks have no quarrel with national banks. It is not the fault of either that the 
present situation exists. The fault lies with the Federal Reserve Board and with 
the Comptroller of the Currency. A state bank and a national bank, if left to 
themselves, would live together in the same harmony as would two state banks. 
It is not their fault that they are not allowed to do so. 

I am not in favor of a nation-wide system of state institutions which would be a 
rival of the Federal Reserve System. State banks are not jealous of the Federal 
Reserve System. They are perfectly content to allow it to become the dominant 
system in this country but not the only system. If every state has its own inde- 
pendent system, each can be adjusted to suit the business requirements of its 
own locality. Without in any way interfering with the Federal Reserve System, 
state systems can take care of much business for which the Federal Reserve Sys- 
tem is not so well equipped. It is hardly possible to design a national system 
which will meet all of the needs of all localities. What will suit California may not 
suit Massachusetts. Were it possible to unite all state institutions in one nation- 
wide system, it might be just as unwieldy and as unresponsive to local business 
needs as is the Federal Reserve System. 

Were the wish of the Federal Reserve Board accomplished, were all the banks 
in this country, both state and national, members of the Federal Reserve System 
we should have a monopoly in banking which would be harmful rather than help- 
ful. With monopoly probably would come arbitrary methods and more coercion. 
It must be remembered that even the very best men with the very best intentions 
become arbitrary in the absence of all competition. 

I will be extremely obliged to you if you will advise me whether you know of any 
such proposition or suggestion as the one mentioned in the first paragraph of this 
letter being made to any notary in your vicinity. Please do not fail to do so as 
the matter is most important. Not only is it necessary to know that such cir- 
culars have been received; it is necessary to know every case, no matter how many. 

Yours very truly 
E. C. McDOUGAL 
President. 





BENEFITS OF FARM LOAN ACT. 


By reason of the facilities created by the Federal Farm Loan Act, which was 
passed last summer, it will be easier in the future for a farmer to secure money 
to make needed improvements or for the purchase of live stock, and it will be 
easier also for the landless man to purchase a farm, according to a recent publica- 
tion of the Department of Agriculture (Farmers’ Bulletin 792) entitled ‘‘How the 
Federal Farm Loan Act Benefits the Farmer.” 

The Federal land banks established under this act will stand ready at all times, 
it is expected, to lend money to farmers on farm-mortgage security. The interest 
charges will be not more than 6 per cent. nor more than 1 per cent., above the rate 
paid on the bonds sold by the banks. If 4} per cent. bonds should be issued, 
therefore, the rate charged on loans would be 5} per cent. or less. There will be 
no commissions or bonuses. The loans will be made for periods of time ranging 
from 5 to 40 years, thus doing away with the trouble and expense of frequent 
renewals. 

The payment of a certain part of the principal annually or semiannually, with 
the interest, will be required. The total payment, including the interest, will be 
the same for each year, and will be just large enough so that the entire principal 
will be paid off at the end of the period. The annual payment thus required to 
pay off a loan of $1,000, with interest at 5 per cent. in 20 years, is $80.24. 

After a loan has run 5 years the borrower will be permitted to pay off the whole 
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amount, if he desires, on any interest date, or to make partial payments in addi- 
tion to the regular installment. 

The requirement of installment payments on the amortization plan, as outlined 
above, will serve, first, to cultivate habits of thrift in the borrower, and second, 
to make possible the placing of the loans at a lower rate of interest, since the gradual 
reduction of the principal constantly improves the security for the unpaid balance. 
The privilege of optional payments after the first 5 years leaves the borrower 
free to discharge his indebtedness before the end of the loan-period, if he finds it 
convenient to do so. 

The Federal land banks will perform three important services. (1) They will 
convert the security which farm mortgages afford into a negotiable form, known 
as farm-loan bonds. (2) They will furnish additional security for the protection 
of these bonds, through their capital and surplus, and thus make the bonds more 
attractive to investors. (3) They will sell the land-bank bonds in the open in- 
vestment market, which, for obvious reasons, the small farmer could not reach to 
advantage. 

The bonds are to be issued in denominations ranging from $25 to $1,000, and 
it is expected that the bonds of small denomination will encourege saving through 
their appeal to individuals who have not been in the habit of making investments. 
The bonds will be secured not only by farm mortgages deposited in trust with 
a government official (the registrar for the land-bank district) but also, as indi- 
cated above, by the capital and surplus of the 12 land banks. 

Both mortgages and bonds will be exempt from all forms of taxation. 


COMPTROLLER’S REPORT FOR 1916. 


The following excerpts are taken from a condensed summary of some of the 
main features of the Annual Report of the Comptroller of the Currency, for the 
twelve months ending October 31, 1916. 

Deposits in National Banks Increasing Faster Than in State Institutions: 

In the ten years preceding the inauguration of the Federal Reserve System the 
deposits in State Banks and trust companies had shown a greater ratio of increase 
than the deposits in National Banks, but from June, 1913, to June, 1916, the de- 
posits of the National Banks increased 333%, while the deposits in State banks 
and trust companies increased only about 29%. 

National Bank Resources Double in Ten Years: 

The Resources of the National Banks have doubled in ten years, growing from 
7,670 million dollars in April, 1906, to 15,520 million on November 17, 1916. 
The Resources of the National Banks on November 17, 1916, exceeded the total 
Resources of all reporting state banks, savings banks, private banks, and loan and 
trust companies throughout the country at the time of the beginning of the Federal 
Reserve System two years ago. 

National Banks Increase in Numbers as well as in Capital and Resources: 

From the opening of the Reserve Banks November 16, 1914, to November 15, 
1916, the Comptroller of the Currency issued charters to 264 new national banks 
with an aggregate capital of $16,109,500, and during the same period 189 National 
Banks increased their capital by $27,117,700. The aggregate of new charters 
issued and banks increasing their capital was 453 and the new capital authorized, 
$43,227,200. 

Since the opening of the Reserve System, excluding banks consolidating with 
other National Banks, the number of new banks chartered plus the number of 
existing National Banks which increased their capital exceeds by 257 the number 
of National Banks going into liquidation or reducing their capital, and the capital 
of the newly chartered banks plus the increased capital of existing banks exceeds 
by $26,514,200 the capital of all National Banks which have gone into liquidation 
or reduced their capital during this period, other than those consolidating with 
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other National Banks. There were on hand on October 31, 1916, 46 additional 
applications for the organization of National Banks approved by the Comptroller 
of the Currency, and 87 for new charters under consideration. ‘‘These facts,” 
the Comptroller says, “furnish a conclusive reply to suggestions which have been 
occasionally made that there has been any general tendency toward the with- 
drawal of banks from the National Banking System.” 

Wider Diffusion of Banking Wealth: 

The 100 largest National Banks are not shown to be scattered through 22 dif- 
ferent states and in 33 cities representing every section of the country, and not 
concentrated in a few centers as heretofore. 

Reduction in Number and Liabilities of Banks Failing, Since the Opening of Federal 
Reserve System: 

In the fiscal year ending June 30, 1916, the first complete fiscal year under the 
new system there were 15 National Bank failures with aggregate liabilities of 
only $3,838,415, as compared with 19 failures with $39,952,000 liabilities for the 
year ending June 30, 1914, the last fiscal year preceding the opening of the new 
system—ten times as large as for the past year. 

Unprecedented Growth in National Bank Resources: 

For the twelve months from November 10, 1915, to November 17, 1916, as 
shown by their sworn statements, the resources of the National Banks increased 
$2,326,000,000, the greatest increase ever shown in a similar period. 

Reserves: 

The surplus or excess reserves held by the National Banks November 17, 1916, 
amounted to 1,016 million dollars, this excess exceeding the total of all reserves 
held as late as September, 1901. 

Geographical Location of Excess Reserves: 

Reports of November 17, 1916, show, says the Comptroller, that the greatest 
excess of reserves are now held in those sections of the country which before the 
institution of the Federal Reserve System were generally regarded as the borrow- 
ing sections. He points out that the Southern States held 127% more reserve 
than they were required by law to hold: the Western States 158% more; Pacific 
States 127% more than their requirements, while reserves held in the Eastern 
States were 41% more than necessary and the. Middle States 67% more, and the 
New England States 59% more than required. 

Cash Reserves and Balances in the Reserve Banks: 

The banks had cash in their own vaults and in reserve banks amounting to $1,- 
437,515,000, as compared with $1,212,960,000 in November, 1915, and $925,553,000 
on October 31, 1914. 

“Acceptances” Aiding Foreign Trade: 

Figures are given showing the growth of ‘‘acceptances” by National Banks. 
based on imports and exports. They increased from $13,077,000 September, 1915, 
to $76,608,000 September, 1916. 

Gigantic Growth in Resources of all Reporting Banks and Trust Companies in One 
Year: 

Tables presented show an increase in resources in all banks, national and state 
including trust companies, from June 23, 1915, to June 30, 1916, of 4,710 million 
dollars. Between June 30, 1916, and November 17, 1916, the National Bank 
resources increased an additional $1,593,337,000 so that the resources of all re- 
porting banks between June and November, 1916, assuming that the state banks 
(whose reports are received only once a year) were the same on November 17, 
that they were on June 30, have increased to $34,489,531,000. 

Banking Power of the United States: 

The banking power of the United States as expressed by the input of capital, 
surplus and profits, deposits and circulation of all banks, amounted on June 30, 
1916, to 29,353 million dollars, an increase over the previous year of 3,956 million 
dollars, or 15.57%. 
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Money in all Reporting Banks: 

The cash in national, state savings, private banks and loan and trust companies 
plus the cash held by the Federal Reserve Banks on June 30, 1916, was reported 
at $1,911,717,000, being an increase over June, 1915, of $141,856,000, or 8%. These 
cash holdings have of course been greatly increased since July 1 by large importa- 
tions of foreign gold. 

Foreign Securities held by National Banks: 

The report shows that the amount of foreign government and other foreign 
securities owned by national banks on December 27, 1916, was $321,993,000. 
The reports received from national banks in 100 cities, including all Reserve Cities 
and all cities with a population of 75,000 or more, show that the national banks 
in these cities (exclusive of about 10% of them still to be heard from) were lending 
on December 27, 1916, to merchants and other borrowers in foreign countries, on 
direct loans the sum of $136,669,000. 

This makes the total investments of our national banks on the date mentioned 
(as far as reported) in foreign Government and other foreign securities aad loans 
placed in foreign countries by national banks in the cities indicated, $458,662,000 
and is equal to 42.82% of the capital of the national banks, 21.22% of their capital 
surplus and undivided profits, or 2.96% of their total resources, as reported No- 
vember 17,1916. 

Of the money loaned by national banks in foreign countries, $100,000,000 was 
loaned by the national banks of New York City, and about $28,000,000 by the 
national banks in Chicago, St. Louis, San Francisco, Philadelphia and Boston. 

The report also shows that the national banks held on November 17, 1916, 
$297,236,000 of foreign securities, representing 17.38% of the $1,709,956,000 
total securities held by them at that time other than United States Government 
Bonds. 

Our International Position: 

The Report concludes with a reference to this country’s financial preparedness 
and its readiness to encounter and deal with all financial, domestic and inter- 
national problems, as follows: 

‘Since the beginning of the European war, a little over two years ago, our country 
has passed swiftly and definitely from the ranks of the debtor countries and has 
become the most potential of the creditor nations. Practically the whole world is 
in debt to us and steadily increasing its obligations. 

“Our financial condition in relation to other peoples and the world at large 
becomes stronger from week to week and from month to month. As the figures 
show so conclusively, our wealth is piling up with wonderful rapidity; but to do 
our proper work in the world and to protect and enlarge our own interests we may 
before long need every dollar of these resources, gigantic and inexhaustible as 
they now seem to be. 

Fortified by Federal Reserve and Federal Farm Loan Acts: 

‘‘We have now the Federal Reserve System, which we believe assures us against 
panics and fears such as have in the past, at intervals, disturbed our commerte 
and paralyzed our industries. The Rural Credits, or Federal Farm Loan System, 
will aid in securing permanent commercial strength and safety based on the sure 
foundations of prosperous and thriving communities of farmers, held to the soil 
by ties of ownership and encouraged and aided to secure constantly increasing 
results per man, per acre, and per day. 

“In reviewing our banking and fiscal situation we seem now to be intrenched 
financially almost as firmly as it is possible for any human government to be. We 
are well prepared for preparedness, and ready and able to provide for whatever 
increases of Army and Navy the Congress may think to be necessary. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 





York Clearing House for the week ending February 11, 1916 and February 10, 1917, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 
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Members of Federal 


Reserve Bank. 
Bank of N. Y. N. B. A... 
Merchants National. . 
Mechanics & Metals Nat. 
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Chemical National...... 


Atlantic National....... 
Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National....... 
Citizens Central Nat..... 
Market & Fulton Nat.... 
Corn Exchange Bank.... 
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National Park.......... 


East River National..... 
Second National........ 
First National.......... 
Irving National......... 
N. Y. County National... 
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Lincoln National........ 
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Seaboard National... .. 


Liberty National.. 

Coal & Iron National. . 
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Broadway Trust Co..... 
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Bankofthe ManhattanCo. 
Bank of America........ 
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Fifth Avenue........... 


German Exchange...... 
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West Side Bank 
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$34,369,000 
31,576,000 
126,307,00C 
374,011,000 
36,326,000 


11,949,000 
2,124,000 
85,238,000 
240,885,000 
56,672,000 
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2,319,000 
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10,406,000 
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36,383,000 


56,308,000 
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49,730,000 
36,624,000 


2, 241, 000 
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3,775,000 
5,689,000 
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4,352,000 
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21,958,000 





39,560,000 


56,885,0 

10,360,000 
12,108,000 
10,914,000 
23,133,000 


45,795,006; 

34,134,000 

12,861,00 
7,299, 
2,685,000; 


14,583,000 
3,997, 
6,582, 
18,018,00 
5,032, 


6,360,000) 
15,803,000) 
4,567, 


13,765, 
25,768, 













Legal Net 
Deposits 
Average 

1916 


$32,491,000 
31,557,000 
150,295,000 
472,427,000 
32,339,000 


12,674,000 
1,742,000 
89,440,000 
244,732,000 
60,369,006 


144,882,000 
27,894,000 
10,298,000 
97,320,000 
32,728,000 

149,936,000 


2,550,000 
15,834,000 
173,972,000 
74,756,000 
10,466,000 


225,831,000 
17,431,000 
9,924,000 
4,833,000 
42,962,000 


67,013,000 
9,082,000 
11,658,006 
9,142,000 
20,120,000 


59,050,000 
36,221,000 
11,763,000 
4,765,000 
2,712,000 


10,299,000 
3,397,000 
5,887,000 

18,576,000 


4,272,000 
6,159,000 
14,439,000 
4,508,000 
14,327,000 
24,514,000 


Legal Net 
Deposits 
Average 

1917 


$35, —T- 6}. 
000}... ./41.7 


18,382 


147,333,000) . . . 


473,883,000 


34,520,000] 6. 


14,165,000/11. 
2,240,000)/28 . 
86,968,000) . . 


247,836,000 


73,253,000)/21 


159,778,000|10 
28,621,000) 2 
11,152,000) 8. 

110,523,000/13. 
32,468,000) . 


154,659,000 


2,782,000 
16,144,000 
177,048,000 


93,619,000/25. 
10,884,000) 3. 


246,716,000} 9. 
18,618,000) 6. 
10,584,000) 6. 
6,010,000/24 . 
49,194,000/14. 


64,463,000) .. . 
10,436,000) 14 


© . 
oats . 


Moan wp~308- 


11,655,000) . . . 


10,460,000)14. 
25,248,000)25. 


53,616,000}... . 
34,748,000). . . 


13,844,000)17. 
7,048,000/47 . 
2,867,000) 5. 


13,172,000|27 
3,548,000) 4. 


7,015,000)19 


19,918,000) 7 


5,065,000/18 . 
6,396,000) 3. 
15,572,000} 7. 
4,726,000) 4. 
15,039,000) 4. 
28,889,000/17. 


$2,277,389,000/$2,395,281,000'$2,507,587,000|$2,627,236,000 


+t lalate wt: oar sT6: 


| iO Gon te RO OD 


Deposits 
Per cent 


r) 
Inc. Dec. 


1.9 


2.7 





